CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1428
Heard at Montreal, Tuesday, Novenber 12, 1985

Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWVPANY
and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Appeal of discipline assessed the record of Brakeman W J. Leese,
London, Ontario, effective July 11, 1983.

JO NT STATEMENT OF | SSUF

On July 11, 1983, M. Leese was enployed as Brakeman on Wrk Extra
4504 operating on the Strathroy Subdivision. After |eaving Konopka,
Work Extra 4504 was operated on the westward track between M| eage
9.8 and M| eage 20 on the Strathroy Subdivision wi thout authcrity.

Foll owi ng an investigation, the record of Brakeman Leese was assessed
40 demerit marks, effective July 11, 1983 for

"Failure to fully conply with the requirenents
of U.C.0.R 210C, 97 Paragraph 2, Genera
Pules "L" and "F' and Footnote 1.1, page 56
Great Lakes Region Tinmetable No. 47 resulting
in Wrk Extra 4504 operating on the westward
track of thc Strathroy Subdivision between
Konoka and Strathroy without proper authority
on 11 July 1983."

Ar a result, Brakeman Leese was discharged, effective July 13, 1983
for accunul ati on of 85 denerit marks on his record.

The Uni on appeal ed the discipline assessed and the resultant
di scharge of Brakeman Leese on the grounds that it was too severe.

The Conpany declined the appeal

FOR THE UNI ON: FOR THE COMPANY:
(SGL.) R A BENNETT (SGD.) M DELGRECO
Gener al Chai r man FOR: Assi st ant

Vi ce- Presi dent
Labour Rel ati ons
There appeared on behal f of the Conpany:

J. B. Bart - Syster Labour Relations Oficer, CNR Montrea
D. W Coughlin - Manager Labour Rel ations, CNR, Mbntrea

J. A Sebesta - Coordinator Transportation, CNR, Mbntrea

W J. Rupert - System Manager, Rules, CNR, Mntrea



And on behal f of the Union:

R. A Bennett - General Chairman, UTU, Toronto

B. Coughl an - Local Chairman, Local 403, UTU, Belleville
G. Dumms - Local Chairman, Local 1872, UTU, Montrea
W J. Leese - Grievor, London

AWARD OF THE ARBI TRATOR

The cul minating incident resulting in the grievor's discharge
pertainod to the commttal of his cardinal sin of failing to read,
understand and renenber the train crew s clearance order. The
initial infraction took place when the train did not stop at Konopka,
Ontario to obtain its clearance to proceed to Strathroy via the
eastern track. That infraction was conpounded after the second train
cl earance was socured and the train proceeded to Strathroy on the
western track. The trade union conceded the serious nature of the
train crew s infraction and the grievor's breach of responsibility
with respect thereto. Indeed, it was only because of fortuitous

ci rcunstances that a catastrophe of a head-on collision with a VIA
passenger train was avoi ded.

Each nmenber of the train crew was assessed a severe penalty for his
admtted infraction. Because of the grievor's accunul ated total at
the tinme of the infraction, his forty denerit marks nade di scharge
the inevitable disciplinary penalty. |In that regard, the grievor had
hitherto accunul ated a total of 45 demerit marks as a result of four
separate incidents.

The grievor is a relatively new enpl oyee with four years
cumul ative seniority. He is married with two children. Since his
di scharge he has been able to secure enpl oynent el sewhere.

The trade union argued that extenuating circunstances attributable to
the grievor's inexperience ought to convince nme to rcduce the

di scharge penalty. It was pointed out that during the grievor's
short career with the railway he has been on lay off for one half his
stay.

Mor eover, it was pointed out that, although the grievor's breach
coul d not be condoned, the failure of the operator and signal man at
the Konpka Station to performtheir duties in warning the crew of its
error and in switching the track to allow for the crossover to the
eastern track contributed to the incident. The trade union, once it
heard the conmpany's reply, did not pursue this argunent as a credible
mtigating circunstance

The truth of the matter is that the grievor, a relatively short term
enpl oyee, omtted to performa fundamental task in the performance cf
his duties. He is trained as a conductor and should have known
better.

In having regard to the arbitral precedents adduced in the conpany'r
brief, I cannot fault the enployer for the 40 denmerit marks that were
assessed for the grievor's msconduct. Nor am | enpowered to reverse
t he unchal | enged disciplinary penalties that have preceded the



cul mi nating incident.

Since the enpl oyer has established "just cause" for discharge | am
conpelled to reject M. Leese's grievance.

DAVI D H. KATES,
ARBI TRATOR.



