CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1437
Heard at Montreal, Thursday, Novenber 14, 1985
Concer ni ng
CANADI AN PACI FI C EXPRESS AND TRANSPORT
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Concerns a grievance claimfor unpaid wages in the nane of nileage
rated vehicl eman, B. MacFarl ane, Calgary, Alberta, for eight hours
for date of Decenber 14, 15, 1984, due to being held in Gol den
British Colunia, for an inpassable road to be cl eared.

JO NT STATEMENT OF | SSUE:

Enmpl oyee B. MacFarl ane's regul ar bull etined assigned position calls
for specific mles to drive - hours on duty, comencenment and endi ng
time on the Calgary - Golden - Calgary return with no | ayover, on
Decenmber 14, 15, due to inpassable road the Conpany placed this

enpl oyee on |l ayover waiting for the road to open

The Union's position is that the hours of the regular bulletined
assignnment of this nmileage rated enpl oyee were extended beyond ten
hours on this tour of duty which was certainly beyond the control of
B. MacFarl ane and as enshrined in Article 33.7 it says that such
drivers "shall" be paid on the actual mnute basis for all time in
excess of ten hours.

The Conpany's position is that M. B. MacFarl ane was held in Gol den
due to inpassable roads, that he was then placed on | ayover as in
Article 33.6 and held in Golden for eight hours in accordance with
Article 33.8 and they declined the claimfor unpaid wages.

The Union's claimis that his regular claimfor this tour of duty for
twenty-three hours was reduced to fifteen hours and claimthe paynment
for the remaining eight hours.

FOR THE BROTHERHOOOD: FOR THE COMPANY
(SGD.) J. J. BOYCE (SGD.) N. W FOSBE?Y
General Chairman, System Board Di rector, Labour

of Adjustnent No. 517 Rel ati ons

There appeared on behal f of the Conpany:

N. W Fosbery - Director Labour Rel ations, CPE&T, WI I owdal e



And on behal f of the Brotherhood:

G Mbore - Vice-General Chairmn, BRAC, Mdose Jaw

M  Flynn - Vice-General Chairman, BRAC, Vancouver

J. Bechtel - Vice-General Chairmn, BRAC, Toronto

J. Marr - Special Representative, BRAC, Saint John, N B

AWARD OF THE ARBI TRATOR

The issue in this case is whether the grievor is entitled to be
conpensated for the entire period of time (in excess of ten hours) he
was del ayed from conpleting a bulletined run due to the supervening
event of an inpassable highway. In this regard Articles 33.5 and
33.7 provide as foll ows:

"33.5 Wit time shall include waiting to be
| oaded, unl oaded, neets or turnarounds
exclusive of the first hour, equipnent to be
repaired and i npassable roads to be cleared
and shall be paid for on the actual mnute
basi s" (enphasi s added)

33.7 \When an assignnent of a nileage rated

hi ghway vehicleman is extended beyond ten hours
which is beyond the control of the m | eage

rated vehicl eman, he shall be paid on the actua
m nute basis for the tine in excess of ten hours,
exclusive of tine spent |oading and unl oadi ng
units and all paid delays." (enphasis added)

The evidence indicated that the grievor was intended to performa one
day turnaround run between Calgary, Al berta and Golden, B.C. During
the course of his return a rockslide nade it inpossible for the
grievor to conplete the run. He was forced to return to Gol den, B.C.
where he encountered a 23 hour delay before he could resunme his run.
The grievor put in a pay claimfor reinbursement for 23 hours pay
(inclusive of the |ay-overperiod of 8 hours).

The conpany submitted that it was not required to pay the grievor for
the lay over period because due to the unforeseen circunstance

descri bed herein the grievor was required by it to engage in a

| ayover. And, once a request for |ayover is made then the conpany's
sole obligation is to provide the grievor with suitable
accomodation. Accordingly, it was argued that the conpany acted in
accordance with its obligations under Articles 33.6 and 33.8 of the
col l ective agreenent:

"33.6 When a nmileage rated hi ghway vehicleman is
required or requested by the conpany to | ayover
away fromhis hone terminal for a period of tine
of nore than 14 hours, the mleage rated vehicl eman
shall be conpensated for such |ayover for each and
every hour over 14 hours with a nmaxi nrum of 8 hours
in every 22 hour period."

"33.8 When a mleage rated hi ghway vehicleman is



required or requested by the conmpany to | ayover
away from his home term nal, the conpany shal
furni sh such m | eage rated hi ghway vehicl eman
with suitable sleeping and toilet facilities for
the duration of such layover with no cost to the
m | eage rated vehiclenman. "

The trade union argues that the "requirenment" or "request" referred
toin Article 33.6 pertains to bulletined positions that are in
excess of a day trip. |In those hauls that go beyond a day then
obvi ously the conpany's obligation does not include the requiremnment
to pay an enployee for his |layover tine. This, of course, was not
the situation before ne.

The plain | anguage of Article 33.7 requires the conpany to pay an
enpl oyee on an actual mnute to nmnute basis (beyond ten hours) for
del ays in conpleting his assignnment where the cause of the delay "is

beyond the control of the vehicleman". There is no qualification
contained in that provision that would exclude |ayover tinme from any
superveni ng contingency that caused the delay. Indeed, the provision

clearly refers to payment on "an actual mnute to mnute basis".

In my view, Article 33.6 has absolutely no rel evance to the

ci rcunstances that woul d cause an enployee in the nornal course of
his run to layover. 1In the grievor's circunstance the conpany

nei ther required nor requested the grievor to engage in a |ayover.
Rat her, the requirenent for a | ayover arose because of the
unanti ci pated rock slide that prevented the grievor from conpleting
his normal run. In short, the requirenent for the | ayover was part
of the overall delay beyond the grievor's control and for which he
was entitled to be paid "on an actual mnute to mnute basis".

As a result of the foregoing the grievance succeeds and the grievor
shoul d be conpensated for the eight hours pay wi thheld by the

conpany.

DAVI D H. KATES,
ARBI TRATOR



