CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1441
Heard at Montreal, Tuesday, Decenber 10, 1985
Concer ni ng
CP EXPRESS AND TRANSPORT
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Concerns the paynent of three days (24 hours) to enployee C. B

O Hara, Ednonton, Al berta, who was placed on |ayoff and then was not
called into work for specific dates while this work was provided to
junior enmployee E. Lester and others.

JO NT STATEMENT OF | SSUE:

The Conpany's position is that as the grievor had his phone
di sconnected the Conmpany was unable to contact him

The Brotherhood's position is that this enployee during all periods
of layoff phoned in for work even though it is incunbent on the
Conmpany to contact the enployee in seniority order at the tinmes work
is avail able, this enpl oyee phoned Supervisor D. WIlkie, and was told
that no work was available while at the sane tine work was provi ded
to junior enployee E. Lester and other junior enpl oyees.

The relief requested is for the paynent of three days (24 hours) in
the nane of C. B. O Hara for dates of January 17, 18, and 24, 1985.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) J. J. BOYCE (SGD.) N. W FOSBERY
General Chairman, System Board of Di rector, Labour

Rel ati ons

Adj ust nent No. 517
There appeared on behal f of the Conpany:
N. W Fosbery - Director, Labour Relations, CPE&T, Toronto

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Toronto
G. Moore, - Vice-General Chalrnman, BRAC, Mdose Jaw
M W Flynn - Vice-General Chairmn, BRAC, Burnaby

AWARD OF THE ARBI TRATOR

There is no dispute in this case that at the tinmes alleged by the



grievor the conpany enpl oyed | ess senior enployees while the grievor
was on lay off status.

The only issue that | am asked to resolve is whether the grievor was
"avail abl e" to accept the assignnents in question at the nateria
times they arose. |If so, and the conpany is found delinquent inits
efforts to make contact with the grievor for purposes of assigning
hima work opportunity then that would constitute a violation of
Article 7.3.10 of the collective agreenent.

The uncontradi cted evidence denonstrated that notw t hstanding the
grievor's intermttent attenpts to report his whereabouts to the
conpany, no work was avail abl e when such tel ephone calls were made.
And the reason the grievor reported his whereabouts, as aforesaid,
was because he was in the process of noving residences. Accordingly,
he di sconnected the tel ephone at his |last known address thereby
conplicating any effort that m ght be made by the conpany in order to
reach himif and when a work opportunity did arise. In other words,

| am satisfied that the grievor's difficulty rested nore in his not
bei ng "avail abl e” for a work assignment than the conpany's failure to
have an assi gnnment available for himto accept.

Surely, in order for the grievor to properly invoke his entitlenents
under Article 7.3.10 he nmust ensure that the conpany has ready access
to himfor purposes of comrunicating a work opportunity. If the

gri evor because of personal exigencies, cannot ensure such access he
cannot |ater be heard to conplain that he was denied an opportunity
to work.

I nsof ar as the conpany's reliance on the tel ephone to contact the
grievor is concerned, | amsatisfied that, although Article 7.3.10
makes reference "to register letter or hand" when an attenpt is nmde
to notify an enployee of a work opportunity, the accepted practice is
for the conpany to use the tel phone for that purpose. |ndeed, the
grievor used the tel ephone to advise the conpany of his potentia
availability.

For all the foregoing reasons the grievance is deni ed.

DAVI D H. KATES,
ARBI TRATOR



