CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1452
Heard at Montreal, Tuesday, January 14, 1986
Concer ni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Al l eged violation of Article 8.1 of the Suppl enental Agreenent
governing Job Security - Technol ogical, Operational, Organizational
changes.

JO NT STATEMENT OF | SSUE:

On April 21, 1985, the Corporation issued a Special Bulletin advising
that due to a decrease in passenger traffic the position of
Steward-Waiter, Club Car, Train 43-44 between Ottawa - Toronto -

O tawa woul d be abolished effective April 28, 1985.

The Brot herhood contends that such a reduction change is subject to a
three nonths' notice in accordance with Article 8.1 of the
Suppl enent al Agreenent.

The Corporation contends that the change resulted froma fluctuation
of traffic contenplated in Article 8.7 of the Suppl enental Agreenent
and as such the 6 days' notice issued April 21, 1985 was properly

i ssued in accordance with Article 13.2 of Wage Agreenent No. 2.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:
(SG.) T. N STOL (SGD.) A GAGNE
FOR: National Vice-President Director, Labour Rel ations

There appeared on behalf of the Corporation:

Marcel St-Jul es - Manager, Labour Rel ations, VIA Rail Canada
I nc. Montreal

C. 0. Wite - Labour Relations O ficer, VIA Rail Canada |nc.
Mont r eal

J. R Kish - Oficer Personnel & Labour Rel ations, VIA Rail

Canada Inc., Montreal.
And on behal f of the Brotherhood:

Gaston Cote - Regional Vice-President, CBRT&GW Montr eal
I van Qui nn - Accredited Representative, CBRT&GW Montr eal
D. Trenbl ay - Local Chairperson, CBRT&GW Montr eal



AWARD OF THE ARBI TRATOR

It is common ground that the enployer may rely on the exenpting
provision of Article 8.7 of the Job Security Agreement with respect
to any claimto benefits made by an enpl oyee whose job has been
abol i shed by virtue of any alleged technol ogical, operational or
organi zati onal change as defined under Article 8.1.

Articles 8.1 and 8.7 provide:

"8.1 The Corporation will not put into effect
any technol ogi cal, operational or organizationa
change of a permanent nature which will have

adverse effects on enpl oyees wi thout giving as

much advance notice as possible to the Regiona

Vi ce-President representing such enpl oyees or such
ot her officer as may be naned by the Brotherhood to
receive such notices. 1In any event, not |ess than
three nonths' notice shall be given, with a ful
description thereof and with appropriate details as
to the consequent changes in working conditions and
t he expected nunber of enpl oyees who woul d be
adversely affected.

8.7 The terms operational and organi zati onal change
shall not include normal reassignnent of duties arising
out of the nature of the work in which the enpl oyees
are engaged nor to changes brought about by fluctuation
of traffic or normal seasonal staff adjustnents.”

In this case, not only has the downturn in traffic been carefully
delineated in the conpany's brief denponstrating the fluctuation in
busi ness on the grievor's run that resulted in his lay-off but
absolutely no effort was made by the trade union to describe any type
of technol ogical, operational or organizational change that m ght
give rise to any entitlenents on the grievor's behalf pursuant to
Article 8.1 of the Job Security Agreement.

What the trade union relied upon in this grievance was a previ ous
noti ce made by the conpany under Article 8.1 that was all eged to have
stexnmed froma simlar circustance that precipitated the abolition of
the grievor's job.

As the conpany's brief indicated not only was the circunstance that
pronpted the previous "notice" different fromthe grievor's situation
(where an "organi zati onal change" did occur) the conpany, in ny view,
need not necessarily be bound by that action in future instances In
ot her words, a previous unchall enged and uncontested action by the
conpany that may | ater be seen to have been a gratuitous, if not
erroneous, gesture pursuant to Article 8.1 of the collective
agreenent, will not in absence of cogent evidence, bind forever the
conpany thereafter to maki ng the same gesture.

Because the trade union has not satisfied ne of the tertiary
requi renents of a "change" contenplated by Article 8.1 the conpany's
response to its grievance pursuant to Article 8.7 was entirely



superfluous and quite unnecessary.

For these reasons the grievance is denied.

DAVI D H. KATES,
ARBI TRATOR



