CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1461
Heard at Montreal, Thursday, January 16, 1986

Concer ni ng

CAN PAR
(DI'VISION OF CP EXPRESS AND TRANSPORT LI M TED)

and

BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

The assessing of sixty denmerits to enployee David Labadi e,
Thamesville, Ontario.

JO NT STATEMENT OF | SSUE:

June 23, 1983, enployee David Labadi e was assessed sixty denerits for
al | egedly withhol di ng of Conpany funds for a delivery that was nade
Decenber 1982.

The Brotherhood grieved the demerits requesting they be expunged from
his record.

The Conpany deni ed the Union's request.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) J. J. BOYCE (SGD.) B. D. NEILL
General Chairman, System Board Di rector, Human Resources
of Adjustnent No. 517 CP Trucks
There appeared on behal f of the Conpany:

B. D. Neill - Director Human Resources, CP Trucks, Toronto

N. W Fosbery - Director Labour Rel ations, CPE&T, Toronto

B. Bennett - Human Resources O ficer, CANPAR, Toronto

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman[ BRAC, Toronto

J. Crabb - Vice-General Chalrman, BRAC, Toronto

G Mbore - Vice-General Chairmn, BRAC, Mose Jaw
M Gaut hi er - Vice-General Chairman, BRAC, Mbontreal
J. Bechtel - Vice-General Chairmn, BRAC, Canbridge
M  Flynn - Vice-General Chairman, BRAC, Vancouver

AWARD OF THE ARBI TRATOR



Because of the factual simlarities of both CROA Cases #1460 and
#1461 | have consolidated them so that they nmay be deci ded together

The uncontradi cted evi dence established that on two occasions the
grievor failed "to settle" a C. O D. account with the enployer so

paynment might be nade to the custoner. In the one instance on Apri
7, 1983 the grievor failed to process a cheque in the anount of
$280. 00 collected fromthe addressee. |In the second instance, on

Decenber 15, 1982 the grievor did not return $30.68 in cash collected
fromthe addressee for dispatch to the custonmer. The grievor was
assessed 30 denerit marks and 60 denerit marks respectively for each
incident. The grievor as a result was discharged.

It is inportant to stress that the conpany is not charging the
grievor with any attenpt to steal or defraud the custonmer of any
noni es.

The grievor has been enployed as a driver representative since March
15, 1978. His record indicates that he has been disciplined on a
previ ous occasion for breach of the conpany's rule prohibiting the
wi t hhol di ng of conpany funds. At the tinme of the first incident
wherein the grievor was assessed 30 denmerit marks he had accunul at ed
15 denerit marks. Rule 10 (c) provides:

"The following rules, if violated, could be
consi dered cause for dismn ssal

(c) WIful damage, theft, withhol ding
conmpany funds, failure to settle funds
as instructed or failure to nmake daily
settl enments upon conpletion of the day's
wor k. "

There is no question that the grievor's infractions were serious and
warranted a severe disciplinary response. The settling of accounts
on C.OD. deliveries is an essential function of the driver's duties
and any shortcoming in that regard woul d reflect poorly on the
conpany's reputation and thereby adversely affect its ability to
attract business.

The grievor could provide no excuse for his shortcom ng. Mbreover,
he coul d not account for the m ssing funds.

The only explanation that was advanced (and which | accept as

pl ausible) is that the grievor has a serious nental health problem
He is prescribed various types of nedication to deal with this
probl em The nedication causes confusion, dizziness and bl ackouts.
The grievor is clearly not a well man.

The nedical prognosis contained in Dr. J. K MNeil's report did not
i ndicate that the grievor has overcone, or was about to overcone his
nmedi cal problem It appears that the grievor is still under nedica
care and requires continued nedication.

In short, there appears to be a plausible explanation for the
grievor's unorthodox behavior and his unreliability in discharging
the duties and responsibilities of his position



Unfortunately, the conpany cannot be placed in a position where it
shoul d have to absorb the effects of the grievor's difficulty.

The enpl oyer has shown just cause for termnating the grievor. And,
nor eover, the grievor has not satisfied the onus of proof of
denonstrating that the cause for his difficulties in coping with his
duti es has been resol ved.

Accordingly, the grievance nust be denied.

DAVI D H. KATES,
ARBI TRATOR.



