CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1478
Heard at Montreal, Tuesday, March 11, 1986
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
SYSTEM BOARD #405

EX PARTE
DI SPUTE:

The Ontario Northland enpl oyed and worked Mss K. Olivier on a
position prior to having fully qualified as a Tel egrapher by witing
t he UNI FORM CODE OF OPERATI NG RULES exanination. This resulted in
Mss O livier being placed on the spareboard seniority |ist ahead of
two (2) previously qualified Tel egraphers.

Al | eged violation of Collective Agreenment Articles 6.11 B, 19.1 and
19. 4.

BROTHERHOOD' S STATEMENT OF | SSUE

On June 21, 1985 the Ontario Northland Railway issued instructions to
Trainee Opr. K dlivier. 1In so doing the Union sighted violations
of Collective Agreenment Articles 6.11 B, 19.1 and 19.4 as well as
favoritismin the hiring process.

The Uni on appeal ed, requesting proper placenent of the spare
operators on the Spareboard Seniority List, reinbursenent of [ ost
wages if such existed, a letter fromthe Conpany assuring the

enpl oyees this practice would not occur in future and such to be
included in the Collective Agreenent. That if Operator R A
Arnstrong had not been paid the training allowance of $8.17 that this
shoul d be done.

The Conpany denied the appeal at Step 1. At Step 2 sone assurance
was given. No response was received at Step 3, nor to the Union's
further letter of Decenber 20, 1985 sighting Article 21.4 and
requesting a Joint Statenment of I|ssue.

FOR THE BROTHERHOCOD:
(SGD.) STEVE C. RUTTAN
Vi ce- General Chairman,

System Board 405.

There appeared on behal f of the Conpany:



A. Rotondo - Manager Labour Rel ations, ONR, North Bay
And on behal f of the Brotherhood:

Steve C. Ruttan - Vice-General Chairman, BRAC, Porquis

AWARD OF THE ARBI TRATOR

The conpany has undertaken to pay Operator R A Armstrong his
training allowance of $8.17 if its records confirmhe was entitled to
it under Article 19.1 of the collective agreenent.

The significant conplaint in this case pertains to the appropriate
designation of the seniority dates of G Arnstrong and S. Welsh in
the light of the allegedly inproper assignnment of an operator's
position to an "unqualified" trainee; nanely, K dlivier. The

subm ssi on was made that had Ms. O livier not been given the
assignment it would have been extended to either M. Arnmstrong or Ms.
Welsh. In this regard, it is comon ground that these two enpl oyees
had qualified as operators but were still trai nees who were not
covered by the collective agreenent at the tinme the grievance arose.

It is also common ground that but for her failure to successfully
conplete an oral exam nation Ms. K. Olivier had fullfilled all the
prescri bed course work that would entitle her to qualifications as an
operator in accordance with UCOR requirenents.

In resolving this dispute I amof the view that the conpany under the
col lective agreenent is the sole judge of the qualifications of
trainees it elects to certify as suitable for carrying out bargaining
unit responsibilities. Should it be in violation of the UCOR rules
or the directives of a Governnment Agency in so doing then it
obviously operates at its peril. But at arbitration | have no revi ew
powers over the conpany's decision over whomit is prepared to hire
or otherwi se qualify as bona fide menbers of the bargaining unit.

I nasnmuch as the two grievors in question were not nenbers of the
bargaining unit at the tine the trade union's conplaint arose any
defect in the conpany's response under Article 21.4 to that conpl aint
is also without nerit.

Accordingly this grievance nust be deni ed.

DAVI D H. KATES,
ARBI TRATOR



