CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1480
Heard at Montreal, Tuesday, March 11, 1986
Concer ni ng
CN MARI NE | NC
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The Union's claimthat punitive rates be paid to each of the

unl i censed personnel assigned to the 2230-0630 shift on the MV.
"Abegweit", 4 March 1985, for tine worked beyond 0630 hours

(approxi mately four hours), and to the 1530-2330 shift on the M V.
"John Hamilton Gray", 3 March 1985, for time worked beyond 2330 hours
(approximately forty-five m nutes).

JO NT STATEMENT OF | SSUE

The Brotherhood contends that paynent for the tinme in question should
be paid at punitive rates in accordance with Article 28.1 of
Agreenment 5. 61.

The Conpany di sputes this, maintaining that the tine was paid on the
basis of Article 28.3, which is an exception to punitive paynent
provi sions of Article 28.1.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SCD.) J. GEORGE BOUDREAU (SCDh.) G J. JAMES
Regi onal Vi ce-President Di rector Human Resources

There appeared on behal f of the Conpany:

L. H WIson - Sr. Labour Relations Oficer, CN Marine,
Monct on

Capt. D. G Graham - Mnager Fleet, CN Marine, Charlottetown

N. B. Price - Manager Labour Rel ations, CN Marine, Moncton

And on behal f of the Brotherhood:
Garry T. Miurray - Representative, CBRT&GW Moncton
AWARD OF THE ARBI TRATOR
Article 28.1 of the collective agreenent sets out the genera

ci rcunst ances wherein an enployee is entitled to overtime worked at
the punitive rate of time and one half.



That very same provisions contains exceptions where overtine worked
wi Il not necessarily attract the punitive rate inmediately but may be
credited towards a punitive rate at the conpletion of 320 hours

wor ked. One of those exceptions, of course, is "the delay in arriva
provi sion" contained in Article 28.3 which reads as foll ows:

"28.3 An enployee, due to be relieved, who is
retained on duty in excess of his regularly
assigned hours of duty as a result of late
arrival of the vessel which prevents the relieving
enpl oyee taking over, shall be paid for such
excess tine at the hourly rate.”

The parties appear to be agreed that the exception that would permt
the enpl oyer to escape the requirenment to pay punitive rates for
overtinme worked related to delays in causing the conpletion of an
enpl oyee's shift were due to circunstances beyond the enployer's
control. Accordingly, where nmechanical problens are caused a vesse
or where weather conditions retard a vessel's arrival tine the

enpl oyer woul d not be required to pay the punitive rate even though
the enpl oyee affected has worked beyond his schedul ed hours.

Of course, there are other legitimte reasons for delay that are
beyond the enployer's control but relate to contingencies that may
affect the enployer's custoners. Accordingly, delays caused by the
custoner's arrival at port for the |oading of freight or cargo on
board the vessel nay very well be caused by unforeseen supervening

ci rcunst ances which is beyond anyone's control. It is the enployer's
vi ew that that contingency would also give rise to the exenption from
the requirenent to pay overtine as a result of any such del ay.

Accordingly, as the situations herein disclosed, a train derail nent
while a vessel is in the process of being |oaded or difficulties
encountered by CN yardnen in delivering freight prior to | oading are
the type of delays for which the conpany has absolutely no contro
and therefore it argues should not be required to pay its enpl oyees
the punitive rate for overtime hours worked.

In resolving this difficulty I believe it is inportant to stress the
exact words of Article 28.3 of the collective agreenent. Punitive
rates are not to be paid in situations where the enpl oyee is retained
in excess of his regularly assigned hours of duty "as a result or the
arrival of the vessel" which prevents the relieving enployee from
taking over. It is inportant to stress that the circunstance where

t he conpany exenption takes hold is not expressly restricted to
problems directly affecting the vessel but with respect to its late

arrival. Those problens, in ny view, may be nuch broader than sinply
weat her conditions nmechanical problens afflicting the vesse

directly. 1In that sense it appears to ne any "legitimte" problem
affecting the business purpose of the enployer in neeting its demand
for service which is beyond the enploye control will give rise to the
exenption. It is in that context that | have elected to interpret

t he provi sion.

I do so not only because of the business efficacy of the result but
for nore cogent reasons affecting the allegedly victimzed enpl oyees.



These enpl oyees are not necessarily denied paynent at the overtine
rate for the excess hours worked on account of the delay. |In the

| ast analysis they are credited towards the paynent of overtinme
beyond 320 hours worked in an ei ght week period. Accordingly, in the
even these delays are not nerely isolated occurrences but happen on a
frequent basis they are to be paid, irrespective of the cause, at the
overtinme rate upon the attai nment of the necessary credits.

In that sense the parties have achi eved a bal ance both in protecting
t he enpl oyer and enpl oyee from unfortunate del ays that are beyond
each of its control

For the foregoing reasons the grievance is denied.

DAVI D H. KATES,
ARBI TRATOR



