CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1498
Heard at Montreal Tuesday, April 8, 1986
Concer ni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Claimof 43 hours and 5 minutes pay for D. Nadler on account of not
bei ng assigned to vacancy on June 18, 1985.

JO NT STATEMENT OF | SSUE:

M. D. Nadl er had declared hinself available for work during his
| ayover in accordance with Article 7.8 (d) (1).

On June 18, 1985, a vacancy occurred for a Sl eeping Car Conductor on
Train No. 2/1, Vancouver to Calgary and return, that could not be
filled fromthe Spareboard.

The Brot herhood has grieved that M. Nadler should have been assigned
to the vacancy as the vacancy occurred during his |ayover and that

t he assi gnnent coul d have been conpl eted before the expiration of his
| ayover.

The Corporation declined the appeal on the basis that M. Nadler was
not on his |ayover, or additional |ayover, as referred to in Article
1.1 (b) and 1.1 (c), but rather was waiting to pick up his assignnent
whi | e being covered by his guarantee. As such, he was not, at that
tinme, eligible to cover extra work under Article 7.8 (d) (1).

FOR THE BROTHERHOCD: FOR THE CORPORATI ON
(SG.) T. N STOQL (SGD.) A GAGNE
FOR: National Vice President Director Labour Rel ations

There appeared on behalf of the Corporation:

C. 0. Wite - Oficer, Labour Relations, VIA Rail Canada
Inc., Montrea

M St-Jul es - Manager, Labour Rhl ations, VIA Rail Canada
Inc., Montrea

J. Kish - Personnel & Labour Relations Oficer, VIA Rai
Canada Inc., Montrea

S. Egesborg - Observer

And on behal f of the Brotherhood:



J. A Craig - Regional Vice-President, CBRT&GSW Vancouver

AWARD OF THE ARBI TRATOR

The parties have joined i ssue on whether the period between June 3,
1985 and June 22, 1985 can properly be designated as a | ayover or
addi tional |ayover period that would make Article 7.8 (d) (1) a

rel evant consideration with respect to the grievor's claimto be
entitled to performextra work

The parties are also agreed that if the period in question -
designated as a | ayover or additional |ayover period then the
enpl oyer inproperly assigned the extra work in question to a |ess
seni or enployee. Article 7.8 (d) (1) reads as foll ows:

"Qualified assi gned enpl oyees who have decl ared

t hemsel ves, in witing, as available for work during

| ayover, including additional |ayover, in seniority
order providing the assignnent can be conpl eted during
such | ayover days and the rate of pay for the
classification required is equal to or higher than
their assigned position."

The grievor's winter assignnent expired on June 3, 1985. His 0.R S.
provi ded that the period between May 30 and June 3, 1985 was to be a
| ayover period. As | understand the parties' perceptron of the
collective agreenent "a |ayover"” is mandatory upon the conpletion of
ei ght consecutive work days.

In May, 1985 the grievor bid and secured a summer work assi gnnment

that was schedul ed to coxmence on June 22! 1985. Indeed, the 0.R S.
for that assignnment was attached to the job b?d that the grievor
responded to. It indicated that the 0.R S. was not effective unti

t he commencenent of work on June 22, 1985.

Accordingly, the grievor between June 3, 1985 and June 22, 1985 was
not covered by an 0.R S. because during that period he had no work
assi gnment. Moreover, the grievor was not on "an additional |ayover”
for that sane reason. Again, as | understood the parties' perception
of their collective agreenent "an additional |ayover" is additiona
time off work an enployee's home terminal that would, if worked, take
the enpl oyee out the mandatory average work period permtted by the
col l ective agreenent. And, again, such "additional |ayover" periods
are normally scheduled on a 0.R'S. in that it forns a part of the
work cycle of an enpl oyee's regul ar assi gnnent.

Accordi ngly, the enpl oyer argued that the grievor, because he was in
bet ween assi gnnents, could not be considered as being on an 0.R S.
Since the period between June 3, 1985 and June 22, 1985 coul d not
qualify for that reason, for designation on an 0.R S. that period
could not be characterized as either a |layover or an additiona

| ayover period. As a result the benefits of Article 7.8 (d) (1)
could not be extended to the grievor. |In that regard Articles 1 (1)
(b) and 1 (1) (c) of the collective agreenent provide:



"1.1 (b) "Additional Layover" - neans additiona
time off duty at hone terminal over and above
regul ar schedul ed | ayover between trips as
designated in "Operation of Run Statenent".

1.1 (c¢c) "Operation of Run Statenment - (0.R S.)"
means a statenent covering assignhed runs which
will show

Hone and Di stant Term na
Frequency of Operation
Nunmber of Crews

Addi ti onal Layover (if any)
Cycl e of Operation

Ef fective Date

Reporting Tine

Passenger Reception Tine
Departure Tine

Arrival Tine

Rel ease Tine

El apsed Ti ne

Rest Hours Deducti bl e

Net Hours Duty

Layover at Hone and Distant Termnals."

The trade union, on the other hand, insisted that because | ayover is
not defined under the collective agreenent a comon sense definition
woul d suggest that the term be described as nerely "tine not worked
bet ween assignnments". |If that be the case the trade union insisted
that it was not necessary for the |ayover period to be designated on
the 0.R S. O, alternatively, it was submtted that either the
grievor's winter assrgnnment or his sumrer assignnent be anended on
the relevant 0.R S. to accommpdate the technical shortcom ng
conpl ai ned of .

The sinple issue raised in this case is whether an enpl oyee who

ot herwi se woul d neet all the qualifications for an extra work

assi gnment under Article 7.8 (d) (1) nust hold a regul ar assi gnment
that is subject to an 0.R S. to qualify, during dormant periods,for
its benefits. And, fromthe trade union's perspective, it expressed
concern that the seniority governing the grievor's entitlenents under
the col |l ective agreenent be protected.

It nmust be enphasi zed that when the grievor bid on his summer

assi gnment he was made aware of the 0.R S. cycle he would be
subjected to in carrying out that assignnment. He also was aware of
the specified periods that were reserved for |ayover and additiona
| ayover, if required, by that work cycle. O utnost inportance he
was well aware that the period of June 3 to June 22, 1985 was not
designated as either a |l ayover or additional |ayover period.

And the reason for that, as argued by the corporation, is because the
grievor was not at that tine covered by any assignhnment. The 0.R S.
reflects the cycle of work and non-work periods that pertain to the
di scharge of a particular work assignnent and that nust obviously
conformto the requirements of the collective agreenent. They
reflect the manpower needs of the enmployer in operating a passenger



rail service. And, as such, the parties have restricted under
Article 7.8 (d) (1) the benefits of extra work to enpl oyees who are
either on layover or additiona |ayover as defined on the 0.R S.
Accordi ngly, because the grievor was not on assignment during the
period in question he could not, despite his seniority,qualifications
and availability, qualify that dornmantperi od when he was not worKking,
as Article 7.8 (d) (1) requires,as a | ayover or additional |ayover
peri od.

It may very well be that the grievor's status for that period
(despite his being paid) may be characterized as a lay-off for which
ot her benefits under the collective agreenent may have been rel evant
and for which his seniority could have been better served. But no
such argunment was advanced at the hearing in that particular context.

In other words, | feel constrained to define |ayover and additiona

| ayover period in the specific and particular context of the parties
coll ective agreenent. And, as aforesaid because in that context, the
grievor, during the period in question,did not qualify for the
benefits of Article 7.8 (1) (d), his grievance nust be denied.

DAVI D H. KATES,
ARBI TRATOR



