CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1513

Heard at Montreal, Tuesday, May 13, 1986
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Eastern Regi on)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

M. T. J. Deshevy, B&B enployee with |less seniority than M. A
Birtch was recalled to work May 13, 1985.

JO NT STATEMENT OF | SSUE:
The Uni on contends that:

1. The Conpany violated Section 15.7, Wage Agreenent 41 in failing
torecall M. A Birtch, the senior enployee.

2. M. A Birtch was declared nedically fit by his doctor to resune
his normal enploynent with C.P. Rail.

3. M. A Birtch be conpensated from May 13, 1985 and onward on
total wages and benefits he could have earned account recalling a
juni or enpl oyee.

The Conpany denies the Union's contentions and declines paynent. The
Conpany further submits that the grievor was not allowed to return to
service as there are no positions to which his seniority entitled
him that are conpatible with the grievor's nedical condition.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) H. J. TH ESSEN (SGD.) G A. SWANSON
Syst em Federati on General Manager,

General Chairman. Operation and Mai nt enance.

There appeared on behal f of the Conpany:

J. H. Blotsky - Assistant Supervisor, Labour Relations, CPR
Toronto

M Gimrd - Assistant Chief of Medical Services, CPR
Mont r eal

R. A DeCicco - Supervisor, Labour Relations, CPR, Toronto

R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

D. J. David - Labour Relations O ficer, CPR, Mntreal

D. A Lypka - Observer

R. E. Noseworthy - Observer

W C Tripp - Observer



And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE
Ot awa

L. M Di Massinp - Federation General Chairman, BMAE, Nbntrea

E. J. Smth - General Chairman, BMAE, London

AWARD OF THE ARBI TRATOR

This case arises out of an alleged violation by the conpany of the
recal |l provisions of the collective agreenent.

The parties have agreed that the main question that | nust resolve is
whet her the grievor was nedically fit to performthe duties of a B&B
Bri dgeman.

The facts are not controversial. The grievor has had two epi sodes of
epileptic type seizures. He has been on a nedical |eave of absence
since July 1, 1983. During this period he has been under the nedica
care of Dr. B. M Bowker MD., FRCP (c). Dr. Bowker has referred the
grievor to the Toronto General Neurology Clinic for treatnent. Based
on the advice of that institution and the grievor's progress while
under his care, Dr. Bowker has recommended the grievor's return to
wor K.

The grievor, however, nust remain on the drug Dilantin (at best unti
June, 1988) in order to control the likelihood of a seizure.

Dr. M Gimard B. Sci, MD. MSc. Phd is a Physiol ogi st empl oyed by
the conpany. He is of the view that the grievor, so |long as he
remai ns on the drug, Dilantin, represents an unacceptable safety risk
to hinmself, his fellow enpl oyees and the travelling public should he
be returned to regular bridgeman's duties.

FromDr. Ginmard' s perspective the fact that the grievor nust renmain
on prescribed nmedication is proof, in his view, that the grievor is
still vulnerable to an epileptic seizure.

In cases where an Arbitrator is confronted with dianetrically opposed
expert nedical opinion as to the fitness of an enployee to perform
the duties of his position the sane concern is always at issue. From
the conpany's perspective, given its overriding interest for safety,
one wonders whet her the nedical opinion of its expert is overly
conservative. And, fromthe grievor's viewpoint, given his desire
for the nost obvious of reasons to return to work, one wonders

whet her the nedi cal view advanced on his behalf is nuch too |iberal

Dr. Gimard succinctly put the issue correctly. The problemthat |
amfaced with is attenpting to quantify the risk that is entailed in
the face of the grievor's nmedical condition should he be returned to
wor k whil e under prescribed nedication.

On the one hand Dr. Gimard acknow edged the proposition that

enpl oyees with all types of ailnments such as heart, diabetes, al coho
etc., are returned to service while under prescribed nedication. On
the other hand, he would al so argue, in those circunstances,



enpl oyees with those ailnments m ght be treated, as the grievor, as
i ncapacitated fromreinstatenent. Each case in other words nust be
resolved on its own nerit.

The problem | amconfronted with in the grievor's situation is a |lack
of nmedical evidence to neutralize and di spel the ostensibly
legitimate concerns that were raised by Dr. Grimard. Since the onus
rested on the trade union to adduce that evidence, it was incunbent
upon it to call either Dr. Bowker and/or a physician fromthe Toronto
Neurol ogical Clinic to establish, than an enployee, in the grievor's
ci rcunstance, despite his requirenment to take Dilantin, represents on
t he bal ance of probabilities, a mniml safety risk. It has not done
so. As aresult, | amleft with the uncontradi cted concerns that
were advanced by Dr. Gimard. And, in his opinion, the grievor
continues to remai n an unacceptabl e ri sk.

As a result, because of the trade union's failure to satisfy the onus
of establishing the grievor's nedical fitness to resune the functions
of a B&B Bridgeman the grievance nust be denied.

DAVI D H. KATES,
ARBI TRATOR



