CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1514
Heard at Montreal, Tuesday, May 13, 1986

Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWVPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

Claimof M. Bruce C. Robinson that he should have been awarded one
of the Assistant Extra Gang Foreman positions which were advertised
on the 1985 Rail Change Qut Machine bulletin as Job S-07.

JO NT STATEMENT OF | SSUE:

The Assistant Extra Gang Foreman positions on the RCO Machi nes are
open to two classification groups, that being the Assistant Extra
Gang Foreman and Extra Gang Foreman cl assifications.

Three Assistant Extra Gang Foreman positions were advertised as Job
S-07 and two of these positions were filled by Messrs. H. Buchanan
and G Rodier who were Great Lakes and St. Law ence Regi on enpl oyees
respectively.

The remai ni ng Assistant Extra Gang Foreman position was awarded to
Extra Gang Foreman R Lesway, a Great Lakes Regi on enpl oyee.

The Brotherhood contends that the Conpany violated C ause 4(b) (i) of
Appendi x XII1 of Agreenment 10.1 by not awarding the position to

Assi stant Extra Gang Foreman Bruce Robi nson, an Atlantic Region

enpl oyee.

The Conpany deni es the Brotherhood' s contention

FOR THE BROTHERHOOD: FOR THE COVPANY

(SGD.) PAUL A LEGROS (SGD.) JUNE PATRICI A JUNE
Syst em Federati on For: Assistant Vice-President
General Chairman Labour Rel ati ons

There appeared on behalf of the Conpany:

T. D. Ferens - Manager Labour Rel ations, CNR, Mbntrea

J. Russell - Assistant Labour Relations Oficer, CNR
Mont r ea

R. Gregory - System Engi neer Productions, CNR, Montreal

R. Dobbi e - System Supervi sor Production, CNR Mbntrea

And on behal f of the Brotherhood:



Paul A. Legros - System Federati on General Chairman, BMWE

O tawa
L. Bol and - Federation General Chairman, BMAE, London
A. Toupin - General Chairman, BMAE, Mntrea

AWARD OF THE ARBI TRATOR

In the circunstances that were described in the parties' briefs the
conpany posted three Assistant Extra Gang Foreman positions on the
RCO Machine No. 1 pursuant to the terns of Appendix Xl of
Agreenment 1.

Two of the appointnents were properly nmade pursuant to Cl ause 4 (a)
of that provision. That is to say two incunbents fromthe previous
season fell into the preference that is contained in the Appendi x.

The third appointnment is the subject matter of the instant dispute.
And, the parties agree that that appointnent should have been
governed by Clause 4 (b) (i) of Appendix X I1. That provision reads
as follows:

"4, The positions listed in Clause 2 above shall be

bull etined on a systembasis to all five (5) Regions in
accordance with the terns of the applicable Agreenent except
that they will include the foll owi ng order of preference

(a) Enpl oyees who were awarded a position identified in

Cl ause 2 above in the previous operating season will be given
first preference for such psoitions in the next operating
season.

(b) Should there be no applicants for a position from

enpl oyees who hel d such positions in the previous operating
season, consideration will be given in the follow ng order of
pref erence:

(i) Applicants fromthe Eastern Regions w |l have preference
on RCO machi ne No. 1.

(ii) Applicants fromthe Western Regions will have preference
on RCO nmachi ne No. 2.

Where several positions in the sanme classification are
required to be filled in accordance with Clauses (b) (i) or
(b) (ii) above, they will be awarded to the senior qualified
applicants, except that such awards will be equalized between
the Regions to the extent possible. (enphasis added)"”

It is conmon ground that the conpany appoi nted Extra Gang Foreman R
Lesway, a Great Lakes Regi on Enpl oyee, to the Assistant Extra Gang
Foreman's position. Moreover, there is also no dispute that the
grievor held greater seniority in the Assistant Extra Gang Foreman's
job than did M. Lesway while he served the conpany in that capacity.
The enpl oyer does not contest that the grievor was qualified to
performthe duties in question



The trade union's position is straightforward. It argued that the
enpl oyer breached Clause 4 (b) (i) for two reasons.

Firstly, because of M. Lesway's appoi ntnent the conmpany had two
Representatives fromthe Great Lakes Region. It was argued that the
conpany was duty-bound to nake an appointnent fromthe Atlantic
Regi on under the regional equalization factor contained in Cl ause 4
(b) (i). Since the grievor qualified on that basis he should not
have been by- passed.

Secondly, in any event, the grievor held greater seniority in the
Assi stant Extra Gang Foreman's position than M. Lesway held while he
was enpl oyed by the conpany in that capacity. Accordingly, the

enpl oyer violated the seniority requirenent of Clause 4 (b) (i) on

t hat count as wel |

In disposing of this case, | have resol ved, for prudence sake, to
base ny decision on the trade union's second ground.

The enpl oyer argued that Cl ause 7 of Appendix Xlll exenpted the

conmpany fromrecognizing the grievor's superior seniority in the
Assi stant Extra Gang Foreman's position. Before detailing that

argunent it is appropriate to nake reference to Clause 7:

"7. An Extra Gang Foreman who could hold work as such shal
not forfeit his seniority as an Extra Gang Foreman if
for.trai ning purposes, he bids in a position as an Assi stant
Extra Gang Foreman under the terms of this Menorandum of
Agreenent. (enphasis added)."

Succinctly put, the conpany subnmtted that an Extra Gang Forenman,
when appointed "for training purposes"” to an Assistant Extra Gang
Foreman's position under the Menorandum of Agreement, such persons
are given a preference that supercedes the superior seniority of an
ot herwi se qualified incunbent Assistant Extra Gang Foreman. The
conpany, accordingly requested that | inpute (where the |anguage
quite frankly did not support this notion) that M. Lesway's
seniority as both an Extra Gang Foreman and as an Assistant Extra
Gang Foreman be cal cul ated together to establish his |egitinmcy of
his appointnment. It was suggested that any other interpretation
woul d be contrary to the parties past practice and m ght have the
result of underm ning the training programme reserved for Extra Gang
Foremen whi |l e operating under Appendix Xl

Of course, in order to balance the enpl oyer's subni ssions, the trade
union's overriding concern, as expressed in its brief, was to
preserve "seniority", given the grievor's qualifications, as a

meani ngful factor, as provided in Article 4 (b) (i), in the selection
process.

As indicated at the hearing, it is nmy viewthat Clause 7 is intended
to preserve the seniority of an Extra Gang Foreman for the period he
occupies the lower rated Assistant's position. |In other words, he
does not forfeit his continued seniority rights as an Extra Gang
Foreman, where for training purposes, he successfully bids on the
Assi stant Extra Gang Foreman's position. This presumably is intended
as an incentive to encourage Extra Gang Foremen to bid on these | ower



rated j obs.

Thi s does not nean, however, that the Extra Gang Foreman i s not

i ntended to conpete on the sanme basis as any other eligible candid
for the Assistant Extra Gang Foreman's position. There is no express
exenption releasing the Extra Gang Foreman from establishing his
entitlenent to the position as Article 4 (b) (i) prescribes.

Mor eover, the Extra Gang Foreman i s extended no preference under
Clause 7 that is anal agous, for exanple, to the preferences extended
past incunbents of the position under Clause 4 (a) of Appendix X1l

As a result, because | am of the opinion that the grievor was
i nproperly by-passed by the conmpany for selection to the Assistant
Gang Foreman's position he should be appropriately conpensated.

| shall remmin seized.

DAVI D H. KATES,
ARBI TRATOR



