CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1515

Heard at Montreal, Tuesday, May 13, 1986
Concer ni ng

CANADI AN PACI FI C LI M TED
CP RAI L | NTERMODAL

and

BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
BOARD OF ADJUSTMENT #14

DI SPUTE:

Claimfor renoval of 25 demerit marks from G Cloutier's discipline
record and claimfor wages |ost during four-day period enpl oyee was
wi t hhel d from service pending investigation.

JO NT STATEMENT OF | SSUE:

On August 29, 1985, enployee G Cloutier was renoved from service
pendi ng investigation, which was subsequently held on Septenber 3,
1985 concerning his refusal to operate top lifter 8501 on August 28,
1985. Based upon the results of the investigation the Conpany
debited M. Cloutier's discipline record with 25 denerit marks.

The Brotherhood filed a grievance under Article 28.1 of the

Col | ective Agreenent. Since the Conpany did not respond within the
prescribed tine limts at Step 3 in the grievance procedure the

Br ot her hoood cl ains the grievance shoul d succeed account the contents
of Article 28.4.

Further, the Brotherhood maintains that the four-day period being

wi thheld fromservice, in addition to the 25 denerit marks, is
excessive considering that G Cloutier has 23 years of seniority with
the Conpany, and that he had a clean disciplinary record at the tine
of the incident.

The Conpany nmaintains the enpl oyee was properly withheld from service
pendi ng i nvestigation and that the 25 demerit marks were warranted
based upon the results of the investigation

Further, the Conpany contends that Article 28.4 in the Collective
Agreenent is not applicable in this instance since a wage cl aimas
contenplated in Article 28.4 is not at issue.

The Conpany deni ed the grievance.

FOR THE BROTHERHOOD: FOR THE COVPANY

(SGDh.) D. J. BUWOLD (SGD.) G C. MDONALD



FOR: General Chairnman Assi stant General Manager

BRAC Di vi si on No. 14 Oper ati ons.
There appeared on behal f of the Conpany:
W D. Canpbell - Supervisor Sal es Adm nistration, CPR
I ntermodal Services, Lachine
G E Sarrazin - Term nal Manager, CPR, |nternodal Services,
Lachi ne
P. E. Tinpson - Labour Relations Oficer, CPR Mbntrea

And on behal f of the Brotherhood:

J. Germain - Vice-General Chairman, BRAC, Mntrea
J. Manchip - General Chairman, BRAC, Mntrea
D. J. Bujold - Vice General Chairman, BRAC, Toronto

AWARD OF THE ARBI TRATOR

The grievor was asked by his foreman on three separate occasions to
operate a machi ne which he refused to do. His refusal was based on
his perceived entitlement to be paid a higher rate for the work
performed. As | understood the dispute the grievor wanted assurances
of paynent at the superior rate as a condition precedent for obeying
hi s superior.

This case, as submitted by the enpl oyer, represents a classic exanple
of where "the obey now, grieve later" rule should have applied. The
trade union did not seriously contest the notion that the greivor was
i nsubordi nate and therefore was subject to discipline.

The issue that nust be resolved is whether the combined discipline of
25 denerit marks as well as keeping the grievor "out of service for
four days pending his investigation was too severe a penalty for the
grievor to have endured. It is conmon ground that the grievor is a

| ong service enployee (23 years seniority) with an inpeccable record.
The evidence clearly disclosed that this incident represented an

i sol at ed aberrati on.

In that light, | amsatisfied, in accordance with the standards for
di sci pline established in the CROA precedents referred to by the
conpany in its brief, that twenty-five denerit marks by itself
represented an appropriate disciplinary penalty.

The additional four day suspension for the period the grievor was
hel d out of service appears to ne to be sonewhat excessive for a
first, albeit serious, infraction

Insofar as the trade union's technical argument with respect to
Article 28.4 is concerned | amsatisfied, (although it is unnecessary
for me to so hold) that the pronouncenents nade in CROA Case #507
continues to represent a sound and correct interpretation of that
provi si on.

As a result the grievance is denied except with respect to the four
day period that the grievor was kept out of service. The conpany is
directed to conpensate the grievor accordingly and | shall renain
sei zed for that purpose



DAVI D H. KATES,
ARBI TRATOR.



