CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1517
Heard at Montreal, Wednesday, May 14, 1986
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Appeal of discipline assessed the record of Conductor T. G Jones,
London, Ontario and his consequent discharge due to the accumul ation
of demerit marks in excess of sixty.

JO NT STATEMENT OF | SSUE:

M. Jones worked as Conductor on Train 585 for the tour of duty
commenci ng at 2300 on Septenber 4, 1985. During this tour of duty,
Train 585 lifted, from Track DJ62 at Beachville, two cars placarded
as containing a G oup 4 Dangerous Commodity and noved both cars to
Whodstock. It was discovered |later on Septenber 5 that these two
cars were not acconpani ed by the proper docunentation

Fol | owi ng an investigation, the record of Conductor T. G Jones was
assessed 10 denerit marks, effective Septenber 5, 1985, for

Vi ol ati on of Dangerous Conmpdities Regulations D2.1, D3.1,
D4.0 and D5.1 as outlined in Supplement No. 1 to

Ti metabl e 51 whil e enpl oyed as Conductor on Train 585

desi gnated Extra 4385 East, ordered for 2300 hours on 4
Sept enber 1985.

As a result, Conductor Jones was discharged for accunul ati on of
denerit marks, effective October 23, 1985.

The Uni on appeal ed the matter on the grounds that the discipline was
assessed unfairly and, in any case, this assessnent and the resultant
di scharge was too severe.

The Conpany declined the Union's appeal

FOR THE UNI ON: FOR THE COMPANY:
(SGD.) R A BENNETT (SG.) D. W COUGHIIN
CGeneral Chair man FOR: Assi st ant

Vi ce- Presi dent
Labour Rel ati ons

There appeared on behal f of the Conpany:
D. W Coughlin - Manager Labour Rel ations, CNR, Mntrea
J. B. Bart - Labour Relations O ficer, CNR Mntrea



S. L. Pound - System Transportation O ficer, CNR, Montrea
M H. LaChance - Trainmaster, CNR, London
C. A Wearing - General Yardmaster (retired) CNR, London

And on behal f of the Union:
R. A Bennett - General Chairman, UTU, Toronto
AWARD OF THE ARBI TRATOR

The trade union has conceded that the grievor comritted an infraction
by virtue of his failure to obtain the appropriate "Emergency
Response Form' with respect to his tour of duty on Septenber 4, 1985.
That is to say, Conductor Jones was in violation of the Dangerous
Commodities Regul ati ons and was deservant of discipline. It is
common ground that in |ight of the assessnent of ten denerit marks
for that infraction and his cumul ative record of fifty-five denerit
mar ks for previous incidents of m sconduct the grievor was

di schar ged.

The trade union submtted that the assessment of ten denerit marks
for the infraction was "unfair” in |ight of the fact that neither the
Brakeman nor the Loconotive Engi neer who were nmenbers of the
grievor's train crew received any discipline for their alleged
responsibility for the incident. |In that regard the trade union has
relied upon the pronouncenent that were nade in CROA Case #1400.

The second argunent advanced by the trade uni on suggested that, in
any event, the culm nating incident, however serious, should not have
warranted the grievor's discharge. The trade union did acknow edge
that during the grievor's seven years of service with the conpany his
record was far fromdesirable. |Indeed, the seven years of service
was interrupted on two occasions by |ay-offs.

On the first issue although | nmight, had the assessnent of discipline
been nore than ten denerit marks, have been concerned about the
conpany's onission to discipline the grievor's colleagues on his
crew. But as the enployer pointed out the grievor in his capacity as
conductor was ultimtely responsible for his crew s adherence to the
Dangerous Commodities Regulations. And, in this context the instant
situation should be distinguished fromthe facts in CROA Case #1400.
In that case, the conductor went "scott free" by virtue of the

enpl oyer's breached tine limt for the inposition of discipline
whereas the grievor (who was a nenber of the crew and bore |ess
responsibility for the infraction) was disciplined and ultinately

di scharged. In this case M. Jones, as conductor, in ny view
received a relatively mld penalty for his serious act of m sconduct.

The second argunent, sinply put, suggests that the grievor should not
have been discharged for a cul m nating incident that sinply warranted
ten denerit marks.

O course, the doctrine of progressive discipline, as represented
under the Brown's system woul d suggest that the cul mnating
incident, albeit triggering the grievor's discharge, nerely "opened
the gate" to the grievor's abysmal record. It demponstrated that the
conmpany, notwi thstanding its adherence to the doctrine of progressive



di sci pline, has not been successful in correcting the grievor's
deficiencies as an enpl oyee. Twelve incidents of misconduct are
recorded on the grievor's record. Eight of these have resulted in
the assessnment of denerit marks totalling 55.

The one positive feature that | have discerned with respect to the
grievor's record is that the last incident that resulted in the
assessnment of denmerit marks occurred on Septenber 18, 1984 when the
grievor was in breach of a UCOR Rule. Aside froma witten reprinmand
for failing to cover an assignment in Novenber, 1984 the grievor's
record has been relatively free for alnost a one year period unti

the date of the culmnating incident that occurred on Septenber 5,
1985. In other words, there does exist sone doubt in my own mnd as
to whether the grievor is so irredeenmable as an enpl oyee that he
shoul d be deni ed one | ast chance.

| am prepared to give himthe benefit of the doubt and direct his

rei nstatenent w thout conpensation effective the date of the receipt
of this decision. |In that regard, the ten denerit nmarks shoul d be
renoved fromthe grievor's record and he shall be treated as being on
suspensi on wi thout pay for the period in question

| shall remain seized for the purposes of inplenentation

DAVI D H. KATES,
ARBI TRATOR



