CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1519
Heard at Montreal, Tuesday, July 8, 1986
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Assessnent of 20 denerit marks against the record of Conductor G A.
North, Mbose Jaw, for - 'attenpting to receive renuneration not
provi ded for by the Collective Agreenent

JO NT STATEMENT OF | SSUE:

Conductor North was ordered at Moose Jaw, Saskatchewan, at 0115 for
0315 to operate a train to Swift Current. On arrival at Swift
Current he entered the yard office at 1110 and determ ned that he
stood first out and could be called at approximtely 1300 to protect
Train 404 if he did not book rest. Conductor North advised that as
he woul d receive no rest under that condition, he would protect the
train only if he would receive paynent for the time awaiting its
arrival. This was not acceptable to the Conpany and, therefore,
Conductor North booked rest.

Because Conductor North placed a nonetary condition on his
availability for foregoing rest, the Conpany took a statenent from
hi m and subsequently assessed him 20 denerit marks as stated in the
"Di spute".

The Union contends there was nothing wong with Conductor North
requesting paynent if he was to forego rest for the Conpany's
conveni ence and needs and the inposition of discipline was
unwar r ant ed.

The Conpany denies this contention and states that the discipline is
war r ant ed.

FOR THE UNI ON: FOR THE COMPANY:
(SGD.) J. H MLEOD (SGD.) D. A LYPKA
General Chairman FOR: General Manager

Operation and Mi nt enance
There appeared on behal f of the Conpany:
D. A Lypka - Supervisor, Labour Relations, CPR, W nnipeg

G W MBurney - Asst. Supervisor, Labour Relations, CPR
W nni peg



B. P. Scott - Labour Relations Oficer, CPR, Mntrea
And on behal f of the Union:

J. H MLeod - General Chairman, UTU, Calgary
P. P. Burke - Vice-President, UTU, Calgary

AWARD OF THE ARBI TRATOR

The principal issue in this case is whether the grievor engaged in
m sconduct that warranted a disciplinary penalty of twenty denerit
mar ks.

As | understood the evidence the grievor was entitled under the
col l ective agreenent to book rest. He also could have offered his
services to the enployer in lieu of exercising that entitlenent.

Because the grievor discerned that the conpany was in a manpower

dil etmma thereby making its operations vulnerable to delay he offered
to defer booking rest and extend his services provided he was paid
for a | ayover period of approximtely twelve hours. The conpany
declined his offer

Nonet hel ess, because the conpany concl uded that the grievor attenpted
to secure a benefit that was not covered under the collective
agreenent he was disciplined. The conpany characterized the
grievor's effort as tantamount to "extortion" and/or "holding it to
ransom'. As a result it determ ned that the grievor's actions
warranted a disciplinary penalty of twenty demerit marks.

I cannot agree that the grievor engaged in any act of m sconduct

what soever. Al though the conpany need not condone such conduct as
engaged in by the grievor (which it didn't by refusing his overture)
the grievor has not conmitted an infraction that would justify any

di sci plinary response. Quite clearly, the grievor exploited for his
own sel fish purposes the rest period benefit to secure a nateria
advant age that was not contenplated by the collective agreement. The
conpany's rejection, in ny view, served the purposes of denonstrating
that such practices will not be countenanced. And that is when the
epi sode shoul d have been dropped.

In my view, the grievor's conduct sinply did not anpunt to m sconduct
that might be interpreted as being tantamunt to "exortion" or other
i ke serious infractions.

Accordingly, the grievance succeeds. The conpany is directed to
renove the twenty denerit marks fromthe grievor's record.

DAVI D H. KATES,
ARBI TRATOR



