CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1523
Heard at Montreal, Tuesday, June 10, 1986
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Grievance of M. T. MCrindle, Classified Labourer, Sym ngton Yard at
W nni peg, forced to assunme position of General Clerk.

JO NT STATEMENT OF | SSUE:

On April 1 and 8, 1985, M. W Bay, regular incunbent of the General
Clerk position, booked off. M. MCrindle, who worked the sane
shift, was tenporarily assigned to the General Clerk's position and
pai d the higher rate in accordance with Article 21.1 while his

regul ar position was bl anked.

The Brot herhood contends that enpl oyees cannot be assigned to a
position under Article 21 which deals with "Relief Wrk and
Preservation of Rates" and that the "Filling of Positions" can only
be acconplished through Article 12 and, failing that, through Article
5 dealing with "Overtine".

The Conpany denies a violation of Agreenent 5.1 and clains that M.
T. McCrindle was properly assigned under Article 21.1.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) TOM McGRATH (SG.) D. C. FRALEIGH
Nat i onal Vi ce-President Assi st ant Vi ce-President

Labour Rel ations.
There appeared on behal f of the Conpany:
D. Lord - Labour Relations O ficer, CNR, Montreal
And on behal f of the Brotherhood:
A Cerilli - Regional Vice-President, CBRT&GW W nni peg

AWARD OF THE ARBI TRATOR

The Joint Statenment of Issue indicated that on April 1 and 8, 1985,
M. Bay, the incunbent in the General Clerk's position booked off.

M. T. MCrindle, Classified Labourer, was assigned M. Bay's duties
and responsibilities and was paid the higher rate of pay as provided



under Article 21.1 of the collective agreenent for the period worked.
Articles 21.1 and 21.2 read as foll ows:

"21.1 An enpl oyee tenporarily assigned for one hour or nore,

cunmul ative, in any one day, to a higher-rated position, shal
receive the higher rate while occupying such position, due regard
being had to apprentice or graded rates. An enployee tenporarily
assigned to a lower- rated position shall not have his rate
reduced.

21.2 A "tenporary assignnment” contenplates the fulfillnent of the
duties and responsibilities of the position during the tine
occupi ed. Assisting a higher rated enployee due to a tenporary
increase in the volune of work does not constitute a tenporary
assi gnnent . "

M. MCrindle's conplaint in this case, despite his being paid at the
hi gher rated General Clerk's position, is that he should not have
been required to fill the alleged "vacancy" created by M. Bay's
tenporary absence. |In support thereof the trade union subnitted that
the empl oyer was obliged, initially, to have resorted to Article 12.7
of the collective agreenent. Article 12.7 reads in part;

"Tenporary vacanci es of ten working days or |ess, and vacancies in
ot her positions pending occupancy by the successful applicant may
be filled by a qualified senior enployee at the station or termna
af fected, who desires the position, without the necessity of advice
notice or bulletin."

In the event that a qualified enpl oyee was not available for

sel ection under Article 12.7 the trade union then argued that the
conpany was obliged to fill the alleged "vacancy" through recourse to
the overtine provisions (see Article 5.1) and, failing that, to the
spare enpl oyees on lay-off (see: Articles 13.3 (b) and 13.5).

The parties are agreed that if the enployer chose to | eave the
al | eged "vacancy" unoccupied (i.e. "blanked") then the conpany woul d
have been under no obligation to resort to Article 12.7.

And, indeed, the conpany has submitted that its rearrangenent of the
duties and responsibilities of M. MCrindle so as to enconpass the
duties of M. Bay sinply constituted the type of "tenporary
assignnment" that is contenplated under Article 21.1 of the collective
agreenent. And, in that light, so long as the enployer paid the
grievor at the higher rate of the General Clerk there was ful
conpliance with the collective agreenment. But of nore significance,

t he conpany argued that M. Bay's position was not filled but was

| eft vacant by virtue of "the tenporary assignnment” of his duties to
M. MCrindle.

As a result the issue to be decided is whether a "tenporary vacancy"
exi sted that required the conpany to invoke, as the trade union
argued, Article 12.7 of the collective agreenent.

This case may be resolved by recourse to the definition of "tenpoary
vacancy" provided under Article 1.4 of the collective agreenent;



"Tenporary vacancy:

1.4 A vacancy in a position caused by the regul ar assi gned occupant
bei ng absent from duty (including on vacation but excluding
preretirenent vacation) or tenporarily assigned to other duties."”
(enphasi s added)

In nmy view, M. Bay's "booking off" resulted in "the regul ar occupant
(of the CGeneral Clerk's position) being absent fromduty" and thereby
constituted "a temporary vacancy" for purposes of Article 12.7 of the
coll ective agreenent. Accordingly, irrespective of Article 21.1 of
the coll ective agreement, the conpany was duty-bound to fill "the
tenporary vacancy" caused by M. Bay's absence by approaching the
senior qualified enpl oyee who was avail able to occupy the position

In that sense, the conpany violated the collective agreenent by
by-passing Article 12.7.

Quite frankly, if Article 1.4 of the collective agreenent was not

part of the collective agreenent | would have accepted the enpl oyer's
subm ssi ons and woul d have characterized the assignment to M.
McCrindle for the tour of duty in question as a "tenporary

assi gnment" for purposes of article 21.1. But because of the
agreenent's definition of what constitutes a "tenporary vacancy" | am
constrained to accept the trade union's argunent that a "tenporary
assignnment" presupposes a tenporary assignnment of duties at a higher
rated position of one hour or nore provided that the assigned

enpl oyee retains his regular position.

Because M. McCrindle suffered no harm (but indeed secured a
financial advantage) | will confine the remedy to a declaration that
the enpl oyer,in the circunstances, violated Article 12.7 of the

col | ective agreenent.

DAVI D H. KATES,
ARBI TRATOR



