CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1525
Heard at Montreal, Wednesday, June 11, 1986
Concer ni ng
CP EXPRESS AND TRANSPORT LI M TED
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE
Dl SPUTE:
Concerns the posting of Dispatch K-1 Clerical positions in line with
the Col |l ective Agreement in the Port Coquitlam British Col unbia
Term nal .

BROTHERHOOD' S STATEMENT OF | SSUE:

The Uni on contends that the Conpany has been using managenent
supervisors to perform Bargaining Unit Work of Clerical Dispatcher
(K-1) positions, and that by doing so have been in violation of the
Col | ective Agreenent as well as past practice.

The Conpany contends that its Di spatch Supervisors are not perform ng

Bargaining Unit Work and that the position of Dispatch Supervisors
has been ongoing for many years.

The Union is seeking relief in the formof the Conpany posting

Di spatch positions in accordance with the Collective Agreenent for
City and Hi ghway Di spatch Departnents.

FOR THE BROTHERHOOD:

(SGD.) J. J. BOYCE

General Chairman, System Board

of Adjustnent No. 517.

There appeared on behal f of the Conpany:

N. W Fosbery - Director Labour Rel ations, CPE&T, Toronto

And on behal f of the Brotherhood:

M Flynn - Vice-General Chairman, BRAC, Vancouver
J. J. Boyce - General Chairman, BRAC, Toronto

M Gaut hi er - Vice-General Chairmn, BRAC, Montreal
Brian Lind - Local Chairman, BRAC, Vancouver

AWARD OF THE ARBI TRATOR



This case arises out of the nmerger of several of the enployer's
predecessor conpanies to form Canadi an Pacific Express and Transport
Limted. There is no argunent that the relevant document that | nust
interpret is the collective agreenent between BRAC and the conpany
(effective January 1, 1983). That collective agreenent sinply

provi des for an "all enployee unit". Included in the clerical
position classification for wage purposes (Article 25.2) is the
position of dispatcher K-1 (see page 58, collective agreenent).

The conplaint in this case is essentially that the conpany treating
the occupants of the dispatcher K-1 position as non-bargai ning unit
enpl oyees. And, as a result thereof the conpany is charged w th not
conplying with the posting provisions of the collective agreenent for
filling these jobs as vacancies may fromtinme to tinme arise. | would
assune, if the trade union's position is correct, then other relevant
provi sions of the collective agreenent nmay al so be conprom sed as
they mght pertain to the dispatcher's job.

The conpany's position was two-fold. Firstly, an adjournment was
request ed pendi ng the outcone of certain Canada Labour Rel ations
Board proceedi ngs are conpleted on the issue of whether the enpl oyees
who presently occupy the dispatcher's position are "managerial" or
"supervisory" as the case nay be for purposes of The Canada Labour
Code.

Secondly, the conpany's position is that the enpl oyees in question
occupy "dispatch supervisor" positions and therefore, as was the case
in previous collective agreenents that preceded the merger, these
enpl oyees shoul d be excluded fromthe bargaining unit.

Wth respect to the conpany's second position it was conceded that
there is absent any reference in the current collective agreenent to
the position of "dispatch supervisor”. |In addition, the parties are
also ad idemon the fact that the enpl oyees the union clainms to be
"di spatchers" for purposes of the collective agreenent and the
conpany claims to be "dispatch supervisors" are one and the sane.

The conpany asserts, however, that the enpl oyees whomthe trade union
clains are "di spatchers” under the collective agreenent are intended

to be "dispatch clerks”. These enpl oyees perform conposite duties
which | understand requires themfromtine to tinme to perform anongst
their clerical duties dispatch functions. It is also common ground

that dispatch clerks as described by the conpany are properly
i ncluded in the bargaining unit.

In dealing with the conmpany's subnissions it ought to be stressed
that my responsibility is to interpret the collective agreenment
between the parties and, nmore particularly, in this case, to
determ ne whether the collective agreenent covers under the term

"di spatchers" the "di spatch supervisors" whomthe conpany states are
excl uded enployees. In that light it is nmy view that whether these
enpl oyees may or may not be "enpl oyees" for purposes of The Canada
Labour Code is irrelevant to the exercise of nmy jurisdiction for
purposes of deternmining their status for purposes of the collective
agreenent. It may very well be, in other words, that the CLRB may
decl are these sane enpl oyees to be manageri al where the | anguage of
the collective agreenent enconpasses them for purposes of collective



bargai ning representation. In this particular regard it is noted
that the recognition clause of the collective agreenment contains no
express line of demarcation for purposes of managerial or supervisory
excl usi ons.

As a result | have not been satisfied that an adjournnent of these
arbitration proceedi ngs pending the outcone of the CLRB proceeding
will serve any practical or useful purpose with respect to the issue
rai sed herein. The conpany's request is accordingly denied.

In dealing with the company's second subm ssion | am satisfied that
the "dispatcher's function" was intended to be enconpassed under the
di spatcher’'s position as contained and described in the collective
agreenent. The trade union's reference to the job description of the
di spatcher's position confirns the conclusion that the functions
engaged in by the incunbents in directing and nonitoring the conpany
drivers constitutes bargaining unit work. NMbreover, as there exists
no classification of "dispatch supervisors" under the collective

agreement evidencing their exclusion fromthe bargaining unit, | am
conpelled to dism ss the conpany's submi ssion that the parties
implicitly intended their exclusion. It therefore follows that

"di spatchers” are not "dispatch clerks" but are the very sane
enpl oyees whom t he conpany described as "di spatch supervisors".

As a result the conmpany is directed to treat the enpl oyees who occupy
the "di spatcher" position as enpl oyees for purposes of the collective
agreenent. And all the provisions of the collective agreenent that
pertain to the dispatcher position should be adhered to.

I shall remnin seized.

DAVI D H. KATES,
ARBI TRATOR



