CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1531
Heard at Montreal, Wednesday, June 11, 1986
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of discipline assessed the record of Yard Foreman J. D
Cornelius, Ham Iton, Ontario, effective March 13, 1985, and his
consequent di scharge due to the accumul ati on of denmerit marks in
excess of sixty.

JO NT STATEMENT OF | SSUE:

On March 13, 1985, M. Cornelius worked as Yard Foreman on the 2230
Oakville Yard Assignnent. During this tour of duty, M. Cornelius
assignment was involved in a side collision.

Fol | owi ng investigation, M. Cornelius' record was assessed 20
denerit marks for:

Failure to conply with the requirenents of UCOR 112, paragraph 1
resulting in side collision and danmage to cars TTBX 962173 and
TTKX 907946, while enployed as Yard Foreman on 2230 CN Yard

Assi gnnent, Qakville Yard, 13 March 1985.

As a result, M. Cornelius was discharged, effective April 9, 1985,
for accumul ati on of denerit marks.

The Uni on appeal ed the assessnent of 20 denerit marks and the
resul tant discharge on the grounds that it was too severe.

The Conpany declined the appeal

FOR THE UNI ON: FOR THE COMPANY:
(SGD.) CLAUDE CLEMENT (SGD.) M DELGRECO
FOR: General Chai r man FOR: Assi st ant

Vi ce- Pr esi dent
Labour Rel ati ons

There appeared on behal f of the Conpany:

J. B. Bart - System Labour Relations Oficer, CNR
Mont r ea

D. W Coughlin - Manager Labour Rel ations, CNR, Mntrea

M C. Darby - Coordinator Transportation, CNR, Montrea



J. D. Roberts - Trainmaster, CNR, Toronto
And on behal f of the Union:

W G Scarrow - General Chairman, UTU, Sarnia
R Arnott - Local Chairman, UTU, Hanilton

AWARD OF THE ARBI TRATOR

The grievor was assessed 20 denerit marks for violation of the

requi rements cf UCOR 112, paragraph 1 when he failed to secure a
tri-level rail car with a handbrake while working in the capacity of
yard foreman.

At the tinme of the incident the grievor had accunulated fifty demerit
mar ks that involved incidents of msconduct relating to like
vi ol ati ons of the UCOR rul es.

To clear up one contentious point raised in the trade union's brief,

| amof the view that Article 4 (a) (i) of Addendum 41 enables the
conpany to consider incidents of m sconduct up to 5 years prior to
the cul mnating incident in its assessing of discipline.

Accordingly, even if, through operation of the Brown's System

denerit marks have been renoved fromthe grievor's record of previous
i ncidents of msconduct, Article 4 (a) (i) still directs their
viability until the 5 year tine limt has expired. Article 4 (a) (i)
reads as follows:

"(i) in determ ning corrective action only the enpl oyee's
di scipline record of the last five years prior to the incident
under investigation will be considered."

The trade union has not contested the grievor's violation of the UCOR
rule as all eged.

The trade union insisted, however, that the grievor was never
properly trained as a yard foreman. As such, he | acked the
conpetence to fulfill all the duties of that position. This
shortcomng resulted in the rash of UCOR violations that perneated
hi s nmedi ocre personal record.

It was therefore suggested that denoting the grievor to the
restricted duties of a yard hel per would be a nore appropriate
di sciplinary penalty that was assessed him arising out of the
i mposition of 20 denerit marks for the culmnating incident.

The fallacy in the trade union's position, of course, is that the
vast majority of the grievor's past infractions of the UCOR rules
occurred while he was a yard helper. The truth of the matter is the
grievor's previous infractions were caused by his own carel essness.
And whether he is enployed as a yard foreman and/or a yard hel per his
past record denonstrates a pattern of carel essness that makes future
m sconduct of a simlar nature highly |ikely.

For that reason | cannot hold the conpany's response to the grievor's
| atest infraction of the UCOR rul es was not appropriate. The grievor
has shown hinmself to be an unreliable enployee who nerited the



penal ty of discharge.

For all the foregoing reasons the grievance is deni ed.

DAVI D H. KATES,
ARBI TRATOR



