CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1534
Heard at Montreal, Thursday, June 12, 1986
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
BOARD OF ADJUSTMENT #14
DI SPUTE:

W t hdrawal of 20 denerit marks assessed to R Dube's disciplinary
record.

JO NT STATEMENT OF | SSUE:

On May 14, 1985, enployee R Dube was summoned to a disciplinary
investigation to clarify the facts about his alleged errors between
March 19, 1985 and May Ist, 1985. Following this investigation 20
denmerit marks were assessed agai nst the enpl oyee's record.

The Brot herhood contends that the disciplinary measure was
di sproportionate with the all eged m sconduct and that the enpl oyer
did not establish the enployee's responsibility.

The Brotherhood further contends that the severity of the sanction
was excessive because it was based on previously assessed discipline
which is at present being contested.

Therefore, the Brotherhood is requesting the w thdrawal of the 20
demerit marks.

The Conpany denied the claim

FOR THE BROTHERHOCOD: FOR THE COVPANY:
(SGD.) J. MANCH P (SGD.) R L. BENNER
Gener al Chai r man Director of Materials

There appeared on behalf of the Conpany:

P. P. Macarone - Supervisor of Training and Acci dent
Prevention, CPR, Montrea

J. P. Deighan - Assistant Director of Materials, CPR, Montrea

A. Bourassa - CGeneral Stores Supervisor, CPR, Mntrea

C. Denis - Supervisor Materials, CPR, Mntrea

P. E. Tinpson - Labour Relations O ficer, CPR, Mntrea

D. J. David - Labour Relations O ficer, CPR, Mntrea



And on behal f of the Brotherhood:

D. J. Bujold - General Chairman, BRAC, Montrea

J. Manchip - General Secretary & Treasurer, BRAC, Montrea
J. Germain - Vice-General Chairnman, BRAC, Montrea

Cl aude Pinard - Local Chairman, Lodge 1267, BRAC

R. Dube - Gievor

Ronal d Locas - Observer

AWARD OF THE ARBI TRATOR

Because of the simlarity of each of the incidents contained in the
parties' briefs with respect to the allegations of m sconduct that
culmnated in the grievor's discharge | have decided to consolidate
CROA cases #1532, #1534 and #1535.

The grievor has been enployed with the conpany since April 25, 1980.
During this period the conpany apparently encountered no serious
difficulty with respect to the grievor's discharge of his duties and
responsibilities. Indeed, his assessnment report dated July 12, 1984
when the grievor was enployed as a mai ntenance worker indicated a
rather flattering description of his qualities.

The grievor's difficulties began when he was transferred to the
position of Storeman at the conpany's materials departnent, Angus
Main Stores. |In that capacity the grievor's principal duties was to
verify the conpany's inventory of products. That required himto
engage in the "counting" procedure of determ ning the anount of a
particul ar item agai nst various purchase orders. There is no dispute
that a high degree of precision is necessary in order to nmake the
exercise a useful and vi abl e neans of inventory control

It is not ny intention to review the nunmerous incidents relating to
the grievor's aberrations in discharging his Storeman's duties in a
proper and professional manner. |t suffices to say, that in |ight of
the frequency and nature of the infractions comritted by the grievor
the conpany had cause to resort to discipline for purposes of
correcting the grievor's mstakes. And, in this regard there was no
suggestion by the trade union that the grievor did not have the
skill, ability or aptitude to performthe rather straightforward
functions that were entailed in the performance of that job.

Mor eover, the conpany is seen to apply the policy of progressive

di sci pline by assessing the grievor verbal warnings, ten, twenty and
ultimately thirty denmerit marks for the infractions commtted by the
grievor in each of the time frames enconpassed by CROA Cases #1532,
#1534 and #1535. As a result | amsatisfied that the conpany
established a prima facie case for renoving the grievor from

St oreman' s position.

The only issue raised before ne (that appeared to be of any cogency)
is whether the discharge penalty was the only recourse available to
the conpany in the circunstances.

In this regard it is inmportant to note that the grievor was
transferred to the Storeman's position in January, 1985. It appears
fromthe material before nme he i medi ately began to encounter



difficulty in perform ng the storeman's functions. |Indeed, after his
first disciplinary investigation he requested a transfer out of the
storeman's position to his former position or a position he could
nore adequately discharge. The conpany did not accede to that
request.

It appears that the grievor, although equi pped with the skills and
ability to performthe storeman's functions, sinply could not adjust
to that new position. Frommy appreciation of the job in this and
ot her cases its duties entail routine work of a nost boring and
trivial nature. And, arising out of the nature of the work the

gri evor devel oped an attitudinal problemthat the company has
successfully described in each of its briefs. 1ndeed, the conpany
coul d not be seen to condone the grievor's m sconduct as the work

al beit without stinmulation, represented a necessary exercise with
respect to the operation of its enterprise.

But in that |light was the grievor's discharge the only answer to the
dilerma? It is to be noted that the grievor's record suggests no
attitudinal problemuntil he was transferred to the stores position
His attitudinal difficulties |asted a period of approximtely six
nmont hs whil e enployed in the storeman's position. His |ast
assessnent report prior to his transfer suggests that the grievor,
whil e enployed in a position whose duties he can cope with, does not
have an attitudinal problemin providing the conpany with proper
servi ce.

I have considered the pronouncenents nmade in Re United Autonobile
Wbr kers, Local 35, and Libby MNeil and Libby of Canada Ltd. 23 LAC
287 (Palnmer) as pertinent to this case. |In that decision the
Arbitrator wote:

"From their point of view, although she was a willing worker, her
wor k was not satisfactory in that she made too nmany errors of a
repetitive nature, even after having these pointed out to her

Al t hough she denured on the point it seens that Ms. Kitchnaugh did
not have the skills to carry out the duties assigned to her in a
sati sfactory manner.

The conpany nust, therefore, prove that it had "just cause, not
only for renpving the grievor fromthe job in question (as | have
al ready found it had), but also for discharging her fromtheir
enpl oynment al t oget her.

In my opinion, therefore, the appropriate action in such a case as
this is that the grievor be offered alternative enploynent in so
far as such can be consistent with other provisions of the
agreenent."

In a like manner | am satisfied that the conpany, in the grievor's

ci rcunstance, m ght have avoi ded the necessity for recourse to the

di scharge penalty had it nmade an effort to secure another job for the
grievor to perform His record of five years of service where he
apparently had not caused the conpany difficulty warranted that
effort. And, indeed, had he been placed in another position, the
probability of cause for securing his discharge would nost |ikely



have been eli m nated.

As a result | direct the grievor's reinstatement to the enpl oynment of
t he conpany wi thout conpensation for the period of his separation
between the date of his discharge and the date of his reinstatenent
to the conpany's enploy. This period is to be treated as a
suspension for the culmnating incident.

Accordingly, in order to conply with the niceties of the Brown
System the 30 demerit marks for the grievor's last infraction is to
be renoved.

I shall remnin seized.

DAVI D H. KATES,
ARBI| TRATOR.



