CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1539
Heard at Montreal, Wednesday, July 9, 1986
Concer ni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The assessnent of ten denmerit marks to M. S. MacNeill which resulted
in his dism ssal on account of accunul ation of denerit nmarks.

JO NT STATEMENT OF | SSUE:

Foll owi ng an investigation held on Novenber 1, 1985, M. S. MacNeill,
Counter Sales Agent, was assessed ten denmerit marks for failure to
protect his assignnment on COctober 23 and 24, 1985.

The grievor was subsequently di scharged for the accunul ati on of
sixty-five denmerit marks.

The Brot herhood appeal ed the discipline, requesting that the ten
denerit marks be renpoved fromthe grievor's record and that he be
reinstated and rei nbursed for any |oss of wages and benefits.

The Corporation rejected the Brotherhood' s request.

FOR THE BROTHERHOCOD: FOR THE CORPORATI ON
(SGD.) RICK BECKW TH (SGD.) A GAGNE
FOR: National Vice-President Di rect or Labour Rel ations

There appeared on behalf of the Corporation:

C. 0. Wite - Labour Relations Oficer, VIA Rail Canada Inc.
Mont r ea

D. J. Matthews - Manager Human Resources, VI A Rail Canada Inc.
Monct on

R E. Belliveau - Asst. Supervisor Enployee Service Center, VIA
Rai| Canada I nc., Moncton

And on behal f of the Brotherhood:

R J. Stevens - Representative, CBRT&GW Toronto
S. MacNei l | - Gievor
Gaston Cote - Observer
T. N Stol - Regi onal Vice-President, Toronto

AVWARD OF THE ARBI TRATOR



The grievor was assessed ten denerit marks for his failure to protect
his work assignnent on Cctober 23 and Cctober 24, 1985. To be
perfectly clear the grievor "booked off" his scheduled shift for
October 23, 1985 and was late by 1-1/2 hours in reporting for work on
October 24, 1985. On each occasion the grievor reported his
difficulty to the Senior Counter Sales Agent, M. C. Rivers.

There is no dispute that the conpany endured a financial hardship and
ot her inconveni ences by virtue of the grievor's absences.

The grievor indicated that his van had broken down while enroute to
wor k. He made no effort to secure alternative bus and rai
transportati on because he had to care for his dog. It was |later

di scovered that the grievor was living out of his van as he was in
the process of seeking nore permanent |iving acconmodation after
settling down in Stratford, Ontario. Accordingly, the grievor felt
he coul d not abandon both his bel ongi ngs and his dog to attend work
by ot her neans.

The conpany does not dispute that the grievor's van broke down.
However, they challenge the sincerity of his excuse by virtue of the
grievor's failure to have exhibited greater candor in reporting his
difficulties to M. Rivers at the tinme | eave was requested and of his
om ssion to make a sincere attenpt to overcone these difficulties.

Al t hough | mght agree with the conpany that its approval of l|eave in
the circunstances described was tainted by the grievor's |ack of
candor (particularly with respect to his dog) |I cannot find that the
grievor was without a legitimte excuse for absenting hinmself. His
m sconduct was his securing | eave wi thout being nore forthcomn ng

But, had he been nore forthcom ng he still may very well have been
granted leave. O, if not, he may not have been di scharged.

Al though | find that the grievor engaged in m sconduct | am not
prepared, despite his somewhat abysmal record during his seven years
of service, to sustain the discharge

I have decided to give the grievor the benefit of the doubt. He is
to be reinstated forthwith w thout pay or other benefits. The period
bet ween his discharge and his reinstatenent is to be treated as a
suspensi on without pay. |In all other respects the 10 denerit nmarks
assessed the grievor is to be renoved fromhis record.

| shall remnin seized.

DAVI D H. KATES,
ARBI TRATOR



