CANADI AN RAI LWAY OFFI CE OF ARBI TRAT?ON
CASE NO. 1544
Heard at Montreal, Thursday, July 10, 1986
Concer ni ng
ALGOMA CENTRAL RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON
EX PARTE

Dl SPUTE:
Brakeman M. J. Hernden resigning position, while on Wirknen's
Conpensation to obtain nonies fromhis pension contributions,
realizing error, requesting to have his resignation rescinded.
UNI ON' S STATEMENT OF | SSUE:
The Brotherhood contends that M. J. Hernden has been m slead by the
Conpany in resigning his position, to obtain his pension
contributions. Further contends that another enployee received his
pensi on contribution under simlar circunmstances w thout resigning
and al so the Conpany did not advise the Ceneral Chairman until after

the resignation was fil ed.

The Conpany woul d not rescind the resignation and they contend that
the dispute is not arbitrable.

The Organi zation contends the dispute is arbitrable and has conplied
with the proper Grievance Procedures in the Collective Agreement.

Shoul d the Arbitrator allow, the Organization requests that the
merits of the case be heard and that the resignati on be rescinded.

FOR THE UNI ON

(SGD.) J. SANDIE
General Chairman

There appeared on behal f of the Conpany:

Victor E. Hupka - Manager, Industrial Relations, ACR, Sault
Ste. Marie
Newell L. MIIs - Superintendent, ACR, Sault Ste. Marie

And on behal f of the Union:
J. Sandi e - General Chairman, UTU, Sault Ste. Marie

AWARD OF THE ARBI TRATOR



The grievor, M. Janmes Hernden, has had a long stormy rel ationship
with the conpany with respect to his claimfor conpensation under the
Wor kman' s Conpensation Act arising out of a work related injury

af fecting his back.

The grievor's financial situation has suffered i measurably as a
result of his inability to secure light duty work with the conpany.
He cannot, because of his chronic back ailnent, performthe regular
duties of his position.

Because of his desparate financial situation the grievor approached
the conpany with a request for the return of his financia
contributions to the pension plan. He was advised by a conpany
official that the only way this could be brought about was through
his resignation and/or term nation (and provided his pension benefits
had not vested).

The grievor chose to resign. He signed a docunment prepared for that
purpose by the conpany signifying his alleged intention to resign

Afterwards the grievor |earned of another episode where an enpl oyee
on long termlay off was allowed to obtain the return of his pension
contributions without severing his seniority with the conpany. That
is to say, he neither had to resign nor be terni nated.

The conpany advi sed that this forebearance is pernmtted enpl oyees on
long termlay off under the conpany's pension plan. The sane
benefit, however, is not extended enpl oyees whose disability places
t hem on conpensatory | eave.

The issue before ne is whether M. Hernden's resignation was
voluntary? |If the grievor's resignation was voluntary he ceased to
be an enployee at the time of resignation and therefore would have no
status to present a grievance to arbitration. On the other hand, if
the resignation was involuntary then his resignation would be treated
as a "constructive dismssal". And, given that the grievor comrtted
no m sconduct there would be | acking any evidence to support the
justness of his termination. Accordingly, this Arbitrator would hold
jurisdiction to direct the grievor's reinstatenent.

It appears to ne the fundanental error commtted by the conpany was
its failure to advise the grievor to seek independent advice before
it accepted his resignation. The conpany, in having regard to its
adversarial relationship with the grievor, was in a conflict of
interest situation when it presuned to give the grievor advice with
respect to his desire to resign

It matters not that the grievor's situation nmay have been different
fromthat of a laid off enployee's circunstance with respect to the
wi t hdrawal of pension contributions. The conpany in having a very

direct and immrediate interest in securing the grievor's resignation
cannot be seen to be giving the grievor neutral and unbiased advice
with respect to the advancenent of his best interests in subnmtting
hi s resignation.

The prudent course of action for the conpany to have followed was to
have referred the grievor to his trade union representative or



another third party (such as his lawer) so that an informed decision
was made prior to the voluntary subm ssion of a valid resignation

In the light of the foregoing I have not been satisfied that the
grievor's resignation was voluntary.

Mor eover, because his severance fromthe enpl oy of the conpany was
tantamount to a "constructive discharge" where no cause has been
shown, | direct the grievor's reinstatenent forthwth.

The Arbitrator shall remain seized with respect to all matters
arising out of this direction.

DAVI D H. KATES,
ARBI TRATOR



