CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1552
Heard at Montreal, Tuesday, Septenber 9, 1986
Concer ni ng

CANADI AN PARCEL DELI VERY
(A DI'VISION OF CP EXPRESS & TRANSPORT)

and

BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE

DI SPUTE:

Concerns three Q & A's for non-attenpts all taken March 3, 1986,
thirty denerits and di sm ssal wi thout just cause or responsibility
havi ng been established for alleged infractions on non-attenpting
so-called priority freight on February 18, 19, 20, 1986, with the
thirty denmerits also issued March 3, 1986.

BROTHERHOOD' S STATEMENT OF | SSUE

On February 21, 1986, M. G Mlvor, Driver Representative CanPar
Ednmont on, Al berta, was notified in witing on three separate dates of
non-attenpting priority freight, that investigations to be conducted
by Question and Answer Statenents at 4:30 p.m, 5:00 p.m, and

5:30 p.m on March 3, 1986.

The Question and Answer neeting was held March 3, 1986, at the tines
specified. G Mlvor was advised in witing March 3, 1986, that he
was issued thirty demerit marks as a result of the three Q & A' s,
and, on March 7, 1986, he was informed by Supervisor R Johnson that
his services with CanPar were term nated i nmedi ately due to the
thirty denerit marks issued which resulted in accunul ati on of
seventy-five denerit narks.

The Union's position is that alleged non-attenpting so-called
priority freight is not an infraction of any known rul es or
regul ati ons and that proper investigations were never carried out,
that this dismissal is viewed as a nockery of justice in which this
enpl oyee' s basic human rights have been abused when the Conpany
removed his right to work and wages.

The Conpany's position is that G Mlvor repeatedly failed to carry
out his responsibility to deliver priority freight and that the
di sci pline assessed will renmin.

The relief requested is for the conplete renoval of the thirty
denerit marks and that G Mlvor be returned to Conpany service and
paid all wages and other fringe benefits protections subsequent to
March 3, 1986.



FOR THE BROTHERHOOD:

(SGD.) J. J. BOYCE
General Chairman
System Board of Adjustnent 517

There appeared on behal f of the Conpany:
D. Bennett - Human Resources O ficer, CANPAR, Toronto

And on behal f of the Brotherhood:
G. Mbore - Vice-General Chairmn, BRAC, Mose Jaw
J. Crabb - Vice-General Chairman, BRAC, Toronto

AWARD OF THE ARBI TRATOR

Driver Representative G Mlvor grieves his discharge. His

enpl oynment was term nated as a result of the inposition of 30 denerit
mar ks, for an accunul ated total of 75 denerit marks. The 30 denerits
relate to the grievor's alleged non-attenpt to deliver priority
freight on his assigned route in Calgary on February 18th, 19th and
20t h, 1986.

The material establishes that on the three days in question the
grievor was assigned a delivery route which involved ninety-five
stops. He conpleted seventy-seven stops, in addition to two

pi ck-ups. It is not disputed that in the circunmstances some priority
freight went undelivered. The conpany submts that in light of the
grievor's record, which includes prior instances in which he was
assigned denerit marks for non-attenpts, the accunul ation of 60
denerits is sufficient cause for disnissal

On the days in question the grievor was delivering the T2R Route, and
had been assigned in addition, further deliveries on Seventeenth
Avenue. It is not disputed that the Seventeenth Avenue assi gnment
was entirely new to the grievor. There is sonme conflict in the
material, however, as to the length of tinme he had been assigned to
the delivery route T2R M. Mlvor's witten statenment filed in
evidence is that he had been on that route for |less than two weeks,
and was therefore not sufficiently famliar with it to neet
productivity standards. The Conpany nmintains, on the other hand,
that he had been assigned that territory for some five weeks.

No docunentary evidence was tendered to substantiate the position of
t he conpany, which bears the burden of proof in these proceeding. It
is not disputed that M. Mlvor's daily work reports woul d discl ose
precisely the anount of tine he had worked on the T2R Route. The
only supporting material filed by the conpany was a note signed by
Cal gary Supervisor R Johnson stating "to the best of ny

recoll ection", the grievor was on the route in question for
approximately five weeks. In light of the conpany's failure to
produce the best evidence, the Arbitrator nust prefer the position
advanced by the union, supported by the grievor's own evidence.



In the circumstances, | therefore conclude that M. Mlvor's
productivity performance on the dates in question was due in
substantial part to his limted experience on the T2R run, as well as
the fact that he had no prior exposure to deliveries on Seventeenth
Avenue. He is not entirely faultless, however. The materia

di scl oses that he was aware, or should have been aware, that he had
failed to deliver priority freight, and yet he did not bring this to
the attention of any supervisor or terminal staff, as required by
normal procedures. In light of that infraction, and in consideration
of the grievor's prior disciplinary record, the Arbitrator orders
that the 30 denerit marks assessed against the grievor be stricken
fromhis record, and that he be reinstated w thout conpensation or
benefits, but without |oss of seniority. | remain seized of this
matter should the parties be disagreed respecting the interpretation
on inplenentation of this award.

M CHEL G PI CHER
ARBI TRATOR



