CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1561
Heard at Montreal, Wednesday, Septenber 10, 1986
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:
M. K. D. Gannon, Painter, was assessed 15 denerits for repeatedly
shouting an obscene remark at his Supervisor, Vancouver, B.C. My 29,
1985.
JO NT STATEMENT OF | SSUE

The Uni on contends that:

1. The Conpany violated Sections 18.1, 18.2 and 18.3 of Wage
Agreenment No. 41.

2. M. Gannon be paid his schedul ed wages while held out of service
May 29 to June 21, 1985 and the denerits renoved.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H. J. TH ESSEN (SGD.) L. A HLL

Syst em Federati on General Manager

General Chai rman Operation and Mi nt enance

There appeared on behal f of the Conpany:

M Shannon - Counsel, CPR, Montrea

R T. Bay - Asst. Supervisor Labour Relations, CPR
Vancouver

J. S. Craig - Asst. Regional Engineer, CPR, Toronto, Wtness

G J. Craig - Relieving B& Master, CPR, Vancouver, Wtness

K. H Kirkpatrick- Bridgeman, CPR, Vancouver, Wtness

R. A Col quhoun - Labour Relations Oficer, CPR, Montrea
And on behal f of the Brotherhood:

N. Jessin - Legal Counse

H. J. Thiessen - System Federati on General Chairman, BME



O tawa

L. M DiMassinp - Federation General Chairman, BMAE, Mntrea

V. Dol ynchuk - General Chairman, BMAE, Ednonton
E. J. Smith - Ceneral Chairman, BMAE, London

M L. Ml nnes - General Chairman, BMAE, W nni peg
G Val ence - Ceneral Chairman, BMAE, Sherbrooke

AVWARD OF THE ARBI TRATOR

The Conpany al |l eges that the grievor nade obscene and i nsubordi nate
remarks to his foreman, M. G J. Craig. The grievor denies the

all egation entirely, and asserts that on the occasion in question,

whi ch occurred on May 29, 1985, M. Craig used a racial slur in
addressing him It is common ground that the grievor did tel ephone
the CP Police to conplain of racial harassnment by his Foreman. M.
Crai g, however, denies meking any racist remark, and according to his
evi dence, and the evidence of another enployee, M. Gannon, the
grievor, said to M. Craig, "Kiss nmy black ass".

The charge and counter-charge are serious, and obviously turn on the
credibility of the grievor and his foreman, M. Craig. Follow ng an
i nvestigation it was concluded that the grievor had used obscene and
i nsubor di nate | anguage, in consequence of which he was assessed 15
demerit marks. The investigation leading to the negative assessnent
was initially conducted by the Division Engineer, M. J. S. Craig,
the father of Foreman G J. Craig. |t appears that the grievor

obj ected to the apprehended | ack of inpartiality of the investigation
in view of the blood relationship between his accuser and the person
conducting the investigation. Follow ng these objections, a

suppl enentary statenment was taken from both Foreman Craig and M.
Gannon by Assistant Superintendent J. H Bay. This additional step
was taken to counter the grievor's conplaints respecting the
inmpartiality of the investigation. It is comon ground, however,
that the Foreman's father, M. J. S. Craig, was not entirely renoved
fromthe investigation. M. Craig reported on the investigation to
the Superintendent, who in turn reported to the General Manager, who
ultimately took the disciplinary action. It is not disputed that M.
Craig reported to his superiors on both the statenent which he

obtai ned as well as those obtained by M. Bay.

Article 18.1 of the Collective Agreenent provides as follow

"No enpl oyee shall be suspended (except for investigation),
di sci plined or discharged until he has had a fair and inpartia
i nvestigation and his responsibility established."

The Arbitrator accepts the subnmi ssion of the Conpany that the

i nvestigation contenplated in Article 18.1 is sonething |l ess than a
full-blow judicial inquiry with all of the trappings and procedure of
acivil trial. The fact remains, however, that the parties have
agreed to inpose a mniml standard of fairness and inpartiality on
the investigation procedure. It is obvious that M. Gannon's case



was bound to turn on a judgenent of his credibility as well as the
credibility of Foreman G J. Craig. Can it be said, in these
circumstances, that justice, in the sense of fairness and
inpartiality, can be seen to be done beyond questi on when the father
of the Foreman was the person principally responsible for the

i nvestigation?

| do not see howit can. Nor can | find that the supplenenta

i nvol venent of M. Bay can be seen as curing the taint of the initia
i nvestigation. The statenents obtai ned by Division Engineer Craig
remai ned on the record, and he continued to be actively involved in
the case, even to the point of reporting his own findings as well as
M. Bay's to higher managenent. He was, in effect, the only conduit
of information to the Superintendent and, ultinmately, to the Genera
Manager. While the Arbitrator makes no finding of bad faith agai nst
the Division Engineer, this case nust turn on the principle that
fairness nmust not only be done, but nust be manifestly seen to be
done. In the Arbitrator's view the requirenent of fairness and
inmpartiality established in Article 18.1 requires, at a mni num that
an investigation must have, to any objective observer, an appearance
of fairness and inpartiality. That standard is plainly not met when
t he person who plays the role of the investigating judge is the
father of one of two witnesses whose credibility is critical to the
out come.

The Arbitrator cannot accept the position of the Conpany that the
failure to raise the violation of Article 18.1 earlier in the

gri evance procedure operates as a bar against the Union now relying
upon it. The requirenment of a fair and inpartial investigation is a
substantive right cast in terms of a mandatory obligation. As this
case and others denonstrate there is much room for disagreenent as to
what constitutes an appropriate standard of fairness. |In these
circunstances | can attach no weight to the observation of the
grievor, nade to M. Bay after his segment of the investigation, that
he found the investigation to be fair and inpartial. Article 18.1
nmust be interpreted as inposing an objective, and not a subjective,
standard of fairness and inpartiality. Moreover, the materia

di scl oses no prejudice to the Conpany in its ability to neet the

Uni on's objection on the grounds of a violation of Article 18.1.

It is well established that discipline inposed as a result of an

i nvestigation which is in violation of the standards established in
the Col |l ective Agreenent nust be viewed as void. (See CROA Case
#290; CROA Case #550; CROA Case #1130 and CROA Case #1255). In |ight
of the Arbitrator's finding on this issue, it is unnecessary to dea
with the further objection of the Union respecting the issue of a

ri ght of cross-exam nation during the course of the investigation

For the foregoing reasons the grievance nust be allowed. The denerit
mar ks assessed agai nst the grievor in respect of the events of My
29, 1985 will be stricken fromhis record, and he shall be
conpensated for all wages and benefits |ost for the period during

whi ch was held out of service from May 29, 1985 to June 20, 1985. |
retain jurisdiction in the event of any dispute between the parties
in respect of the interpretation or inplenmentation of this award.



M CHEL G PI CHER,
ARBI TRATOR.



