CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1562
Heard at Montreal, Wednesday, Septenber 10, 1986
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:
M. K. D. Gannon, Painter, was assessed 30 demerits for
i nsubordination in failing to properly respond to the instructions
of, and directing obscenities at his imredi ate Supervisor, Coquitlam
B.C., July 9 and 10, 1985, and dism ssed for accunul ati on of
denerits.
JO NT STATEMENT OF | SSUE

The Uni on contends that:

1. The Conpany violated Section 18.1, 18.2 and 18.3 of Wge
Agreenment 41.

2. The discipline assessed was not warranted and shoul d be renoved.

3. M. Gnnon be paid for |oss of wages since July 15, 1985, and
onward until reinstated.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) H. J. TH ESSEN (SGD.) L. A HLL

Syst em Federati on General Manager

General Chai rman Operation and Mi nt enance

There appeared on behal f of the Conpany:

M Shannon - Counsel, CPR, Montrea

R T. Bay - Asst. Supervisor Labour Relations, CPR
Vancouver

J. S. Craig - Asst. Regional Engineer, CPR, Toronto,
W t ness

G J. Craig - Relieving B& Master, CPR, Vancouver, Wtness

K. H Kirkpatrick Bri dgeman, CPR, Vancouver, Wtness



R. A Col quhoun - Labour Relations O ficer, CPR, Mntrea

And on behal f of the Brotherhood;

N. Jessin Legal Counse

H. J. Thiessen - System Federati on General Chairman, BMWE
O tawa

L. M Di Massi no

Feder ati on General Chairnman, BMAE, Nbntrea

V. Dol ynchuk - General Chairman, BMAE, Ednonton
E. J. Smith - Ceneral Chairman, BMAE , London
M L. Ml nnes - General Chairman, BMAE, W nni peg
G Val ence - Ceneral Chairman, BMAE, Sherbrooke

AWARD OF THE ARBI TRATOR

| amsatisfied on the material filed that the grievor, M. K D
Gannon, was insubordinate in his response to his i medi ate supervi sor
in two verbal exchanges occurring on July 9 and 10, 1985. On the
first occasion, when supervisor Rogal advised the grievor that the
“barber striping" paint job which he had done on his work cupboard
was unaut horized, and that it nust be painted over in grey, the
grievor responded that he could paint the cupboard any way he chose.
The next day, when M. Rogal again rem nded himthat he nust repaint
the cupboard as ordered, the grievor responded, "Rogal, you are a
weak mot herfucker".

Foll owi ng a disciplinary investigation, in light of the grievor's
prior record, 30 denerit marks were assessed aqgainst him Those
denmerits, coupled with 15 denerit marks assessed agai nst the grievor
(since rescinded in CROA Case #1561), brought the total of his
denerits to 85, and he was discharged. While the Union alleges that
the investigation, conducted by Division Engineer J. S. Craig, was
not fair and inpartial, and that the Conpany viol ated Sections 18.1,
18.2 and 18.3 of the Collective Agreenent, the Arbitrator cannot
sustain those objections. There is nothing in the circunstances of
the instant case to sustain any reasonabl e apprehension of bias in
M. Craig. It is not disputed that the conduct of the investigation
would normally fall within his duties and responsibilities. 1In the
Arbitrator's view the fact that M. Craig had participated in a prior
i nvestigation which made negative findings agai nst the grievor does
not, of itself, raise an apprehension of bias.

The Union further submits that the grievor has been denied a fair and
impartial investigation in that he was not given an opportunity to
confront and cross-exam ne persons making statenents adverse to his
interest. It is fair to assume that by adopting the standards of
fairness and inpartiality the parties intended to inmport the two nost
basic principles of natural justice: that the investigator be



unbi ased, and that the enployee be given adequate notice of the
accusation agai nst himand an opportunity to be heard. (See,
general ly, deSmith, Judicial Review of Adm nistrative Action, 3rd
edition, at p.134.)

The Arbitrator has considerable difficulty with the suggestion of the
Uni on that the concept of a fair and inpartial investigation nust
import in all cases the right either to question or to cross-exam ne
the author of an accusation or conplaint. The standard of fairness

i n decision meking does not necessarily equate to the conduct of a
trial. This was, perhaps, best reflected in one of the nost fanous
passages of English and Canadi an adm nistrative law. |In Board of
Education v. Rice (1911) A C. 179 at p. 182, Lord Loreburn, L.C
conment ed:

"Conparatively recent statutes have extended, if they have not
originated, the practice of inposing upon departnents or officers
of State the duty of deciding or determ ning questions of various
kinds . . . In such cases . . . they nust act in good faith and
fairly listen to both sides, for that is a duty |lying upon everyone
who decides anything. But | do not think they are bound to treat
such a question as though it were a trial . . . They can obtain
information in any way they think best, always giving a fair
opportunity to those who are parties in the controversy for
correcting or contradicting any relevant statement prejudicial to
their view"

The degree to which a deci sion-nmaki ng body or person is to act
judicially will vary, according to principles of public |aw,
dependi ng upon the nature and consequences of the inquiry. In sonme

i nstances, an exchange of letters or docunents may satisfy the

requi renent for a hearing under certain public statutes. The neaning
of what constitutes a fair hearing, whether it be in a public or a
private proceeding, may vary, and will depend upon the nature and

pur pose of the proceedings.

Section 18 of the Collective Agreenent provides, in part, as
fol |l ows:

"18.1 No enpl oyee shall be suspended (except for investigation),
di sci plined or discharged until he has had a fair and inpartia
i nvestigation and his responsibility established.

18.2 When an investigation is to be held, the enployee will be
notified of the time, place and subject matter of such hearing.
He may, if he so desires, have a fell ow enpl oyee and/or an
accredited representative of the Brotherhood present at the
heari ng and shall be furnished with a copy of his own statenent
and, on request, copies of all evidence taken."

The Arbitrator is satisfied that the foregoing provisions
contenplate, at a m ninum advance notice to the enployee of the
charge or accusation against him as well as the right to be in
attendance during the hearing, including those portions of the
hearing during which evidence other than his own statement is taken.



The enmpl oyee is, in other words, entitled to hear first-hand what is
bei ng said against him That is inplicit in the right of the
enpl oyee to have notice of the tine and place of the hearing.

It does not follow however, that he can assert a right to
cross-exam ne such evidence. As a recent Court decision has held, he
is not entitled to | egal counsel, and to that extent the proceedi ngs

are not intended to take on the full trappings of a trial. It should
be borne in mind that the purpose of the investigation is to
det ermi ne whether discipline will issue against the enployee. The

i ndividual's right to grieve against that determ nation, up to and
including the arbitration hearing, remains uninpeded.

It should perhaps be enphasi zed that the overriding requirenent of
fairness and inpartiality nmust be observed. 1In this regard the
Arbitrator considers it significant, upon a close review of the
transcri pt of the evidence, that the questioning of the grievor by
the investigating officer contained no el enment of contradiction or
cross-exam nation. If, as in fact did not occur, the grievor had
been subjected to cross-exanm nation while other w tnesses were not,
in the Arbitrator's view the fairness of the proceedi ngs woul d be
seriously called into question. A review of the material discl oses
that the hearing is directed at obtai ning statenents from each of the
persons involved in the incidents in question, giving each witness an
opportunity to know the content of the other wi tnesses' statenents.

At the hearing the contents of all of the witnesses' statements were
given in witing to the grievor, and he was given the full est
opportunity to comment on them

The Arbitrator does not disagree in principle with the assertion of
counsel for the Union that in sone instances allow ng an enpl oyee or
his Union representative to question other w tnesses during the
course of a hearing under Section 18 would, in sone instances,
shorten the fact-finding process and perhaps elimnate the need for
recourse to arbitration. That, however, is not the procedure which
the parties have agreed upon. |In the Arbitrator's view, if the
parties had i ntended to confer upon the grievor, or his Union
representative, the right to ask questions or cross-exam ne other

wi t nesses, they would have so provided in the | anguage of Section 18,
as has been expressly provided in other Collective Agreenents.
Absent such an express provision, the Arbitrator cannot accept the
subm ssion of the Union that Section 18 of the Collective Agreenent
inmplies a right of cross-exam nation. Moreover, it does not appear
di sputed that in the instant case the grievor neither sought to be
present during the testinmony of other witnesses, nor did he or his
representative request the right to cross-exam ne their statenents.

| turn to consider the nerits of the discipline inposed. As noted,
the Arbitrator is satisfied that the grievor did exhibit a degree of
i nsubordi nati on toward his i mmedi ate supervisor on the two occasions
in question. There are, however, two mitigating factors of

i mportance. Firstly, it appears that during his prior enploynent in
Vancouver, the grievor was allowed by the Conpany to decorate his
storage cupboard in colours of his own choosing. Wile this does not
l[imt the ability of the supervisor at Coquitlamto enforce a

di fferent standard in his own shop, it does to some extent explain
the grievor's initial belief that he had a "right" to decorate his



cupboard as he pl eased

The second factor, and nost inportant, is the grievor's record. He
has been enpl oyed by the Conpany for some 20 years, and has worked
within this bargaining unit since 1978. H's record discloses no
prior incident of insubordination. As noted, the charge of

i nsubordi nati on brought against himfor an earlier incident in
Vancouver, CROA Case #1561, has been rescinded. |In the

ci rcunst ances, the events at Coquitlam should be viewed as a first

i nstance of insubordination, in consequence of which an assessnent of
15 denerit marks woul d be appropriate. Wth the rescision of the
earlier discipline, the grievor's discipline record would have stood
at 40 denerit marks at the tinme of the incident in Coquitlam The
Arbitrator therefore orders that the grievor be assessed a further 15
denerit points, for a total of 55 demerit marks. G ven the
seriousness of that accunul ation of denerits in a 60-point system a
substanti al period of suspension is not inappropriate in the
circunstances. The grievor shall therefore be reinstated into

enpl oyment wi t hout compensation, and without any |oss of seniority.

| remain seized of this matter in the event of any dispute between
the parties respecting the interpretation or inplenentation of this
awar d.

M CHEL G PI CHER,
ARBI TRATOR



