CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1567
Heard at Montreal, Wednesday, October 15, 1986
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of discipline assessed Yardmaster G- G didden, MacM I | an
Yar d.

JO NT STATEMENT OF | SSUE:

On June 10, 1983, M. didden worked as Yardmaster on the 0700-1500
West Control Assignnent at MacM Il an Yard and was responsible for
yard operations in "W (West Departure) Yard.

At 0913, cars being pushed by the 0715 Dual Control yard assi gnnment
collided with cars standing in Track 2 in WYard resulting in the
derail ment of seven cars plus danage to two others.

Fol Il owi ng investigation, the record of Yardmaster didden was
assessed 25 denerit marks for:

Failure to properly give track designation for novenent into West
Departure Yard resulting in collision and subsequent derail nent on 10
June 1983, MacM Il an Yard.

The Uni on appeal ed the di scipline assessed on the grounds that it was
not warranted.

The Conpany declined the appeal.

FOR THE UNI ON: FOR THE COVPANY:
(SG.). W G SCARROW (SG.) D. C. FRALEIGH
Gener al Chai r man Assi stant Vi ce-Presi dent

Labour Rel ations.
There appeared on behal f of the Conpany:

J. B. Bart - Labour Relations Oficer, CNR Montreal
M C. Dar by - Coordinator Transportation, CNR, Mbontreal

And on behal f of the Union:

W G Scarrow - General Chairman, UTU, Sarnia
J. F. OBrien - Vice-General Chairmn, UTU, London



P. G Gallagher - Local Chairman, UTU, Ni agara Falls
AWARD OF THE ARBI TRATOR

The evi dence establishes that on June 10, 1983, the grievor was

enpl oyed as West Control Yardnmaster in the Conpany's Toronto freight
yards on the 0700- 1500 shift. At approximately 8:30 A M, M.

d i dden was advi sed that sonme 74 cars, including container cars and
hopper cars, would be placed in the north end of the west contro
departure yard, to be furthered on train No. 415. M. didden

advi sed the General Yardnmaster that track W2 would be available for
the placement of the cars in question. |In so doing so, however, he
overl ooked his prior know edge of the fact that the track in question
al ready contai ned a nunber of cars, including autonobile transport
cars and a caboose, and did not have sufficient capacity to further
accommpdat e the additional 74 cars whose placenent he had approved.
When he realized his error M. Gidden attenpted several urgent

tel ephone calls to attenpt to stop the shunting of the cars on track
W2. He was too |late, however.

As a result of his error a substantial collision and derail nent
ensued. At approximately 9:13 A .M, the head car of the 74 being
shoved by a yard |l oconptive collided with the cars already atanding
intrack W2. The caboose was denplished and the car ahead of it
derailed. The three leading cars of the 74 were also derail ed,
further striking and derailing two other cars in the adjacent track
and sideswiping two others. A container on a derailed flat car was
ri pped open, causing the spillage of approximately one hundred

gal lons of a highly toxic insecticide, known conmercially as Aldrin.
This is a dangerous compdity cl assified as a poi sonous substance
pursuant to regul ati ons of the Canadi an Transport Conm ssion. 1In the
result the area was evacuated while the spill was cl eaned up, causing
the north half of WYard to be out of service for over thirty hours,
with tracks W1 to W3 non serviceable for a greater aggregate of
fifty-one hours. The cost of destroyed equi pnent and the clean-up
exceeded $235, 000. 00.

The Uni on does not dispute that the grievor was deserving of sone
di scipline. It submits, however, that in the circunstances the

i nposition of discipline on the grievor alone is discrimnatory.
Specifically it maintains that the yard crew responsi ble for noving
the 74 cars also had an obligation to see the potential problemon
track W2 and to bring those cars to a stop before any danmmge
occurred. That submission is disputed by the Conpany.

The issue turns entirely on the interpretation of Rule 103 of the
Uni f orm Code of Operating Rules, prescribed by the Board of Transport
Commi ssi oners for Canada, which provides:

"When cars are pushed by an engi ne, except when swi tching or
maki ng up trains in yards, and even then, when conditions require,
a nmenber of the crew nust be on the |l eading car and in a position
from whi ch signals necessary to the novenent can be properly
given."

It is conmmon ground that in the instant case the crew nmaking up train
No. 415 on track W2 did not place a crew nenber on the |eading car



On the facts the Arbitrator nust accept the subnission of the Conpany
that the circunstances fell within the exception described within the
Rule. It is not disputed that the crew was naking up a train within
the meaning of the Rule, a circunstance in which the need for a crew
menber on the leading car is generally elimnated. The nore narrow

i ssue is whether the facts at hand fall within the phrase "even then
when conditions require..." so as to bring this case outside the
exception.

The Arbitrator can find nothingin the | anguage of the Rule, in the
facts or in the jurisprudence cited to support the conclusion that it
does. It is not disputed that as West Control Yardmaster the grievor
had full access by neans of a conputer at his desk, to the nunber of
cars standing on each track within his section of the yard. That, in
part, is why he is authorized to give clearance when he receives a
request to accept a cut of cars within his section of the yard. In
normal circunstances, and on the evidence there was nothing abnorna
on the day in question, enployees working on a crew responsible for
nmoving cars within that particular yard are entitled to assune that
the Yardmaster has full know edge of the state of a track at any
given time. This is not a circunstance in which conditions
exceptionally require a menber of a crew switching or making up a
train to be on a leading car. Nor is this situation caught by the

| anguage of Rule 108 which mandates that if there is any doubt the
saf er course nust be taken

In the Arbitrator's view the facts at hand are not anal agous to those
found in a nunmber of cases cited by the Union, including CROA #1400,
CROA #1312, CROA #905, CROA #482 and CROA #180. In light of the
finding that there was no obligation on the part of the crewto

mai ntain a crew nenber on the | eading car, there is no failure of
performance established on the part of any other enployee that would
have justified their discipline. Consequently no case of

di scrimnation is made out.

The evidence establishes a grave error of judgnment on the part of the
grievor, which caused a serious accident with substantia
consequences, both in respect of safety and econonmic loss. In the
circunmst ances the assessnent of twenty-five denerit marks is within
the range of appropriate disciplinary response. For the foregoing
reasons the grievance is dism ssed.

M CHEL G PI CHER
ARBI TRATOR



