CANANI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1568
Heard at Montreal, Wednesday, October 15, 1986
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Term nation of the enpl oynment of probationary enployee R S. Bevan,
Yar dman, GOshawa, Ontario.

JO NT STATEMENT OF | SSUE:

On July 29, 1985, M. R S. Bevan commenced service under Agreenent
4.16. Between that date and Septenmber 3, 1985, M. Bevan was

enpl oyed as a Yard Hel per at Oshawa, Ontari o and conpleted 21 tours
of duty as such.

On Septenber 3, while still in his probation period, M. Bevan was
advised by letter that his services had been found unsuitable and
that, as a consequence, his enploynment was term nated.

Pursuant to the provisions of Article 58 of Agreenent 4.16 the
General Chairman of the Union appealed the termnation of M. Bevan's
enpl oynment .

The Conpany declined the Union's appeal.

FOR THE UNI ON: FOR THE COMPANY:
(SG.) W G SCARROW (SGD.) M DELGRECO
General Chai r man FOR: Assi stant

Vi ce- Presi dent
Labour Rel ati ons

There appeared on behal f of the Conpany:

J. S. dazer - Counsel, CNR, Mbontreal

D. W Coughlin - Manager Labour Rel ations, CNR, Montreal
J. B. Bart - Labour Relations Oficer, CNR Mbontreal
M C. Darby - Coordi nator Transportation, CNR, Montreal
T. W Mw - Assistant Superintendent, CNR, Oshawa

D. W Brohm - General Yardmaster, CNR, Oshawa

And on behal f of the Union:

D. Way - Counsel, Toronto
W G Scarrow - General Chairman, UTU, Sarnia
R A. Bennett - General Chairman, UTU, Toronto



B. Leclerc - General Chairman, UTU, Quebec

J. F. OBrien - Vice-General Chairman, UTU, London
T. G Hodges - Vice-General Chairman, UTU, Toronto
P. G @Gll agher - Local Chairman, UTU, Niagara Falls
W C. E. Crossman - Local Chairman, UTU, Oshawa

J. F. Hartw ck - Wtness

R. Bevan - Gievor

AWARD OF THE ARBI TRATOR

The evi dence establishes that M. Bevan has sone five years of prior
service with the Conpany, having been enployed as a Welder within

t he bargaining unit of enployees representing the Brotherhood of

Mai nt enance of Way Enpl oyees. On his own request he transferred
into the bargaining unit of the United Transportation Union, as a
yard hel per at Oshawa, Ontario, effective July 29, 1985. It is not
di sputed that he is a probationary enpl oyee within that bargaining
unit, subject to the terms of Article 58.1 which provides as
fol |l ows:

"58.1 An enployee will be considered as on probation until he
has conpl eted 90 tours of service under this Agreenent. |f

found unsuitable prior to the conpletion of 90 such tours, an
enpl oyee will not be retained in service and such action will

not be construed as discipline or dismssal, but my be subject
to appeal by the CGeneral Chairman on behalf of such enpl oyee."

The evi dence establishes that on the 13th and 14th of August the
grievor was late for work on a shift comrencing at 1500 hours. On
the second of those days he was verbally reni nded by Genera
Yardmaster Denis Brohmthat his | ateness was unacceptable. He was
again late on August 16th, which resulted in a witten reprimnd from
M. Brohm dated August 21, 1985.

M. Bevan, who is 32 years old, had recently suffered the death of
his wife following a | engthy bout with cancer, leaving himw th the
sol e charge of three small children. It also appears that during the
initial weeks of his enploynment in the OGshawa Yard the grievor did
not have a notor vehicle, and comuted fromhis home in Cobourg, sone
45 mles distant, by train. During the course of his second
interview with M. Brohm on August 16th the grievor indicated that he
woul d be obtaining a car, and that that would resolve the probl em of
his arriving late. |In fact he did obtain the use of a vehicle and
there is no evidence the grievor being late fromthat tine to the
date of his discharge on Septenber 3, 1985.

However, on two further occasions in August the grievor was absent
fromwork. The evidence of M. T. W Maw, Assistant Superintendent
of the Conpany's Oshawa Yard, establishes that he did not believe
that either of those absences was legitimte. More precisely, he
formed the opinion that on the occasion of the first absence, on
August 22nd, the grievor failed altogether to call in to advise the
Conpany that he would not be at work. The grievor's evidence is that
he did call the crews' toll free nunmber and notified the Conpany that
he woul d not be in work. According to his evidence the reason for



hi s absence was the illness of his son, who was suffering a high
fever and had a history of convulsions in such circunstances. While
the evidence of the parties on whether M. Bevan called in is in

obvi ous contradiction, the only direct evidence before the Arbitrator
is that of the grievor hinmself. M. Maw s know edge of whether the
grievor did call the crews' office, which apparently records al

tel ephone calls, is based on information related to him by others,
which is heresay in nature. It is also not clear on the evidence
whet her the call in question was through Belleville or Toronto. It
appears that M. Maw s inquiry was limted to the Belleville office.

The second absence occurred on the evening of August 30th, when the
grievor was scheduled to work the tour commencing at 2359 hours. It
is clear fromthe testinony of M. Maw that he was under the

i mpression at the tinme that the grievor did not have a vehicle in
which to get from Cobourg to Gshawa. The Assistant Superintendent
understood that he was being driven by a fell ow enpl oyee on the
shift, Yard Foreman John Hartw ck, who also lived in the Cobourg
area. M. Hartwick called in sick that evening, as did the grievor.
M. Maw testified that he concluded that M. Bevan was not ill, but
called in sick simply because he had no means to get to work
According to his evidence it is on the strength of that incident that
he decided, in consultation with his i nmedi ate Supervisor, to

term nate the grievor's services. Wen M. Bevan appeared for work
on the followi ng Tuesday, Septenmber 3, 1985, M. Maw presented him
with a letter of discharge, apparently w thout asking for any

expl anation for his absence.

The evi dence establishes to the Arbitrator's full satisfaction that

t he Assistant Superintendent was incorrect in his surmse. Firstly,
the grievor was not dependent upon M. Hartwick for a ride to work.
He had obtained the use of autonmpbile fromhis girlfriend' s parents,
while they were out of the country for a nunber of weeks. Because
they were conming fromthe same area, M. Bevan and M. Hartw ck nade
an arrangenent to alternate driving. During that week M. Hartw ck's
car was used on Tuesday and Wednesday while M. Bevan's autonobile
was to be used on Thursday the 29th and Friday the 30th. The

evi dence of M. Hartwi ck confirms that arrangenment, and that he was
driven honme by the grievor at the conclusion of the shift on the
29th. Hi s evidence further establishes the grievor conplained to him
during that shift of feeling the synptoms of a cold, flu and a fever.

The grievor's own evidence is that he felt extrenely ill on the
eveni ng of August 30th. That testinmony is confirnmed by his
girlfriend, Ms. Jean Haig. She testified, w thout contradiction

that on the evening of the 30th, at approximately 9:30 P.M, she
found M. Bevan, lying on a sofa in his home in a profuse sweat,
suffering the obvious symptoms of a flu. According to her testinony,
she persuaded himto stay home fromwork that night, and she was
present when he called in sick. She also corroborated the | oan of
her parents' car to the grievor during the period in question

It is conmon ground that the standard of proof required to establish
just cause for the term nation of a probationary enpl oyee is
substantially lighter than for a permanent enpl oyee. The
determination of "suitability" obviously | eaves roomfor a
substantial discretion on the part of the enployer in deciding



whet her an enpl oyee shoul d gai n permanent enploynent status. By the
same token, however, under the instant collective agreenent that

di scretion is not unreviewable. That is plain fromthe | anguage of
Article 58.1 of the Collective Agreenent, which expressly permts an
appeal against the dism ssal of a probationary enployee. While the
parti es addressed argunment to the appropriate standard of review in
such cases, it is not necessary to exhaustively recount or resolve
that debate for the purposes of the instant case. It is sufficient
to say that, at a mininmum the Conpany's decision to term nate a
probati onary enpl oyee nust not be arbitrary, discrimnatory or in bad
faith. It nust be exercised for a valid business purpose, having
regard to the requirenents of the job and the performance of the

i ndi vidual in question.

The evidence establishes that the decision to termnate M. Bevan's
enpl oynent was nmade on an erroneous interpretation of fact on the

part of the Assistant Superintendent. It is clear that but for M.
Maw i ncorrect conclusion that the grievor was malingering on August
30, 1985, his enpl oynent woul d not have been termi nated. In these

circunmstances the Arbitrator can give little weight to the subnission
of Counsel for the Conpany that the events of that date neverthel ess
gave the Conpany occasion to review M. Bevan's performnce and
determine that he was not suitable. That right nmay, of course,
accrue to the Conpany at the end of the probation period of 90 tours
of service, or at sone earlier point if a legitimte cul mnating

i ncident should justify it. However, neither of those circunstances
is established in the instant case. Arbitral authority universally
recogni zes that it is not open to a Conpany to seize upon an innocent
event and treat it as though it were a culmnating incident that
would justify a review of an enployee's performance. 1In this regard
there is no reason in principle to distinguish the rights of a
probati oner fromthose of any other enployee. M. Maw was wrong in
his interpretation of the events of August 30th, and gave the grievor
no opportunity to correct that nisinpression before discharging him
On the whole the Arbitrator finds it difficult to disagree with the
subm ssi on of Counsel for the Union that in the circunstances the
summary di scharge of M. Bevan was arbitrary.

For the foregoing reasons the grievance nust be allowed. The grievor
shall be reinstated into enploynment as a probationary enpl oyee,
credited with 21 tours of service, with conpensation for wages and
benefits lost. For the purposes of clarity it should be noted that
such rights as the Conpany and grievor nmay possess under Article 58.1
under the Coll ective Agreenent continue for the bal ance of the
probati onary period. For future reference, the evidence to date
establishes only that the grievor was late for work, albeit wthout
reasonabl e excuse, on August 13th, 14th and 16th, 1985.

| retain jurisdiction in the event of any dispute between the parties
respecting the interpretation of inplenentation of this Award.

M CHEL G PI CHER
ARBI TRATOR



