CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1572
Heard at Montreal, Thursday, October 16, 1986
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Claimof Trainmen B. D. Bowering and A. P. Greenlees, London,
Ontario, for away-from honme expenses for various dates in Septenber
1983.

JO NT STATEMENT OF | SSUE:

On August 8, 1983, Trainnen B. D. Bowering and A. P. Greenlees were
cut off the working list at London. On August 9, they were notified
that their services were required at the hone station of Toronto.

After reporting to and working at Toronto, Trainnen Bowering and
Greenl ees claimed the expense allowance of $6.00 per day pursuant to
Article 72 of Agreenent 4.16 for each cal endar day that they worked
or were available for work at Toronto during the nonth of Septenber.

The Conpany declined paynment of these cl ains.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) TOM HODGES (SG.) D. C. FRALEIGH
FOR: General Chairman Assi stant Vi ce-President,

Labour Rel ati ons.

There appeared on behal f of the Conpany:

D. W Coughlin - Manager Labour Rel ations, CNR, Mbntrea
J. B. Bart - Labour Relations O ficer, CNR Mntrea
M C. Dar by - Coordinator Transportation, CNR, Mbntrea

And on behal f of the Union:

T. G Hodges - Vice-General Chairman, UTU, Toronto
R A Bennett General Chai rman, UTU, Toronto

W G Scarrow General Chairman, UTU, Sarnia

B. Leclerc CGeneral Chai rman, UTU, Quebec

AWARD OF THE ARBI TRATOR

The grievors claimthat they are entitled to $6. 00 per day under the
provisions of Article 72.1 of the Collective Agreement for the tine
they worked in Toronto as Spareboard Trainmen, in August of 1983,



away fromtheir hone base of London, Ontario.

The material establishes that the grievors were cut off from service
as Trai nmen on the London Spareboard on August 8, 1983. As they were
entitled to do , they declined to exercise their seniority rights to
bunp into positions el sewhere on the seniority district, choosing

i nstead to receive unenploynment insurance benefits. In that
circunstance they were, under the terns of the Collective Agreenent,
"cut off" and not "laid off". Because they had seniority to exercise

el sewhere on the district if they so elected, they are not deened to
have been on | ayoff.

By letter dated August 12, 1983, the Conpany advised M. Bowering and
M. Greenless that they were required for work in Toronto, due to a
shortage of manpower at that location. Failure to respond to that
call would have caused the extinguishnment of their seniority rights.
Having reported for work in Toronto the two enpl oyees began
submitting clainms for $6.00 per day for neal expenses for working
away from home pursuant to Article 72.1 of the Collective Agreement.
The Article provides as foll ows:

"72.1 Except as provided in paragraph 72.3, an enployee who is
required by the Conpany to nove fromone nmain (hone) terminal to
anot her main (hone) term nal where a shortage of enployees
exists, will be allowed $6.00 per day for neals where such are
not provi ded by the Conpany or at the Conpany expense."

The Conpany takes the position that Article 72.3 bars the grievors
claim It provides:

"72.3 This Article does not apply to enpl oyees noving on their
Seniority District in the exercise of seniority rights, or upon
recall fromlayoff, or while filling vacancies at a subsidiary or
out post station to the main (hone) term nal except when they are
entitled to an all owance at such main (hone) termnal.'

The Conpany maintains that in the circunmstances described the
grievors were "enpl oyees noving on their seniority district in the
exercise of seniority rights..."™ wthin the nmeaning of Article 72.3
of the Collective Agreenent. The Union nmaintains that the grievors
were not "exercising their seniority" when in fact they were being
forced to accept a recall from"cut off" because of their seniority
st andi ng.

A simlar issue arose in CROA Case #508. The issue there was whet her
the grievor was entitled to a paynent for time spent in travel from
one work | ocation to another. The Conpany sought to rely on an
exception provided in Article 13.1 of the Collective Agreenent with

t he Brotherhood of Maintenance of WAy Enpl oyees then under
consideration. It provided no paynent of travel tine for enpl oyees
travelling fromone | ocation to another in the exercise of seniority.
In that case Arbitrator Weatherill concluded that the grievor's
initial nmove from Toronto to Hillsport was not at the election of the
enpl oyee, but was forced on himby the terns of the Collective
Agreenment and the need to fill a tenporary assignnment. Sinilarly,
the Arbitrator concluded that the enployee's return to Toronto was
merely a resunption of his regular assignnment. Neither nove, it was



concl uded, anounted to the "exercise of seniority" as that phrase is
used in Article 13.1 of that Collective Agreement. The underlying
rati onal e was described by Arbitrator Watherill in the follow ng
terns:

"...thus where a novenment of personnel is forced on the Conpany
because of the Enployee's assertion of seniority, necessary
travel tinme is not paid by the Conpany. The Instant case, it
appears that the tenmporary assignnment of the grievor was one
requi red by the Conpany, so that the limtation contained in
Article 13.1 would not apply.”

The foregoing interpretation of the phrase "exercise of seniority" is
instructive to the issue at hand. As it is normally understood in
the | abour relations context, the exercise of seniority inports an
el ement of initiative or election on the part of an enpl oyee as, for
exanple, in the use of bunping rights, or in the conpetition for a
job posting. In that circunstance seniority can be likened to a
sword to be unsheat hed and used at the enployee's initiative. 1In

ot her circunstances, seniority may operate as a shield, for exanple
to shelter an enployee froma layoff, or to mnimze the duration of
a layoff by determining a priority of recall. 1In the latter
circunstances while an enpl oyee has the benefit of seniority, he or
she cannot generally be said to be "exercising seniority rights" as
that termis generally understood.

That understanding is reflected in the | anguage of Article 72.3 of
the Coll ective Agreenent. The Article distinguishes the separate
situation of recall fromlayoff fromthe exercise of seniority rights
as the cause for an enployee's nove. Both are identified as
exceptions which do not entitle the enployee to the paynment of the
nmeal allowance. However, it is significant that while recall from

| ayoff is expressly identified, recall from®"cut off" is not. It is
not within the powers of the Arbitrator to anend the agreenent, and
in the circunstances | nust conclude that the parties did not intend
to specifically exclude paynent of the neal allowance in the event of
arecall from"cut-off". Moreover, for the reasons el aborated, and
in keeping with the principles expressed in CROA Case #508, the
Arbitrator is satisfied that on their nove to Toronto the grievors
were not exercising seniority rights within the neaning of Article
72.3 of the Collective Agreenent.

For these reasons the grievance nust be allowed. It is therefore
ordered that the grievors' clainms be paid forthwith. The Arbitrator
declines to make any order in respect of the paynment of interest in
the circunstances of this case, as that issue was apparently not

rai sed during the course of the grievance procedure. | remain seized
of this matter in the event of any dispute between the parties
respecting the quantum of conpensati on.

M CHEL G PI CHER
ARBI TRATOR



