CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1573
Heard at Montreal, Thursday, COctober 16, 1986

Concer ni ng
CANADI AN PACI FIC LIM TED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
BOARD OF ADJUSTMENT #14

Dl SPUTE:

Claimfor all wages |ost since Decenber 2, 1985, when enpl oyee M.

Si ron Boi svert was suspended and subsequently disni ssed Decenber 18,
1985. Claimalso for inmmediate reinstatenment to position of Security
Guard.

JO NT STATEMENT OF | SSUE:

On Decenber 2, 1985, M. Sinobn Boisvert was suspended pendi ng
i nvestigation following an allegation that he had been seen sl eeping
i n the guardhouse.

Foll owi ng this suspension, a disciplinary investigation was held on
Decenber 11, 1985. The subject matter of the investigation concerned
the allegation of sleeping on duty Decenmber 2, 1985, and al so
reporting late for duty Novenber 29, 1985. On Decenber 18, 1985, M.
Boi svert was inforned that he was dism ssed, effective Decenber 2,
1985, the date of his suspension.

The Brotherhood naintains that the investigation uncovered
contradictions in the witnesses' statenents. In addition, the

evi dence showed that M. Boisvert's probl ens began after he was
assigned to the Racine Term nal and that he had mai ntai ned an

exenpl ary disciplinary record from March 1980 until April 1984, when
he was assigned to the Racine Term nal.

The Brotherhood nmintains that the dism ssal was unjust and we claim
all the wages | ost since Decenber 2, 1985. W also ask that M.
Boi svert be reinstated i mediately as a Security Guard.

The enpl oyer has denied the grievance.

FOR THE BROTHERHOOD FOR THE COVPANY

(SGD.) J. GERMAIN (SGD.) JAMES M M CKEL
FOR: J. MANCHI P Chi ef, Dept. of

General Chai rman I nvestigation

There appeared on behal f of the Conpany:

R K. Leavitt - Superintendent System |Investigation Dept.



CPR, Mbntrea

L. Lecavalier - I nspector - Personnel, Investigation Dept.
CPR, Montrea

J. Fuligno - Investigator, Investigation Dept. CPR
Mont r ea

P. E. Tinpson - Labour Relations Oficer, CPR Mbntrea

And on behal f of the Brotherhood:

J. Germain - Vice-General Chairnman, BRAC, Montrea
D. J. Bujold - CGeneral Chairman, BRAC, Mntrea
S. Boisvert - Gievor

AWARD OF THE ARBI TRATOR

The Arbitrator is satisfied on the material presented that the
grievor, M. Sinon Boisvert, was observed sl eeping while on duty in

t he Guardhouse of the Conpany's Racine Terminal, |ocated in Mntrea
Har bour. He was observed directly by two Conpany |nvestigators,

pl aced at reasonably close range, asleep in a seated position within
t he Gatehouse for a period in excess of thirty mnutes. The evidence
establishes that in fact for a substantially |onger period of tine,
for over an hour and a half, M. Boisvert had sat notionless within
the Gatehouse after extinguishing the light, and having | ocked the
doors to the building. Wen the Investigators approached the
Gatehouse to finally confront the grievor, they found the traffic
barrier, which is exclusively controlled frominside by the Security
Guard on duty, in an upright position. This would allow traffic to
pass freely into and out of the termnal. When confronted by the two
Investigators, the grievor declined to answer their questions and
told themthat he was booking off sick, wthout any further

expl anati on.

During the course of the subsequent investigation, the grievor stated
that he had suffered a dizzy spell, as a result of nedication which
had been prescribed for himfor the treatnment of an infection. While
there is no doubt on the evidence that M. Boisvert was under medica
care at the tinme, and had been given a prescription, the Conpany's
evi dence, which includes a report by Dr. Mchel Gimard, its

Assi stant Chief of Medical Services, confirnms that the medication in
guestion, known under the trade nane Doxycyclinme-Vi bramnmycin does not
have anmong its side-effects any inpact on the nervous system and
does not cause drowsiness. On the material filed the Arbitrator nust
conclude that the grievor was asleep, and that no causal relation is
establ i shed between the nedication he was taking and the fact that he
was not awake while on duty.

The Arbitrator finds it difficult to dism ss the subm ssion of the
Conpany that M. Boisvert |ocked his Gatehouse, extinguished the
lights and raised the traffic barrier so as to deliberately create
the conditions to enable himto sleep uninterrupted while on duty.
The gravity of that offence cannot be understated. It is not

di sputed that on the docks of the Racine Terminal there are,
typically, between seven hundred and one thousand contai ners of

val uabl e merchandi se in the care and custody of the Conmpany. On the
night in question the grievor effectively abandoned his duty as the
i ndi vidual primarily responsible for safeguardi ng those goods as wel



as the Conpany's property.

Are there any nmitigating factors that would support some neasure of

di sci pline short of discharge in these circunstances? It is
generally accepted by Arbitrators, nor is it disputed by the Conpany,
that something less than term nation would be appropriate in the case
of an enployee with an ot herw se good record, who inadvertently dozed
off for a brief nonent. |In light of the grievor's deliberate
actions, that principle has no application in the instant case.

A further consideration is the grievor's prior record. The materia
establishes that in August of 1985 the grievor was subject to a
severe reprimnd, in COctober he suffered a one day suspension, and
still later in the same nonth was awarded an additional three day
suspension. Wiile these infractions were not for sleeping on duty,
but related to the grievor's repeated failure to be at work on tine,
and in one instance a failure to report for work wi thout any notice
to the Conmpany, they do represent a failure on the part of M.

Boi svert to display an adequate degree of responsibility in the

di scharge of his obligations to his enployer. The course of
progressive discipline foll owed by the Conpany put himon clear
notice that a further infraction of any substance nust neet with the
nost serious consequences. In the circunstances the grievor's record
does little to support his claimthat discharge was an excessive
response to this culmnating incident. The naterial al so estal bishes
that enployees in |ike circunstances, have, in the past, been
termnated for a simlar infraction

Having regard to all the foregoing, the Arbitrator nust conclude, in
consi deration of the gravity of the grievor's actions and the
seriousness of his prior record, that the Conpany had just cause to
termnate his services. For these reasons the grievance is

di smi ssed.

M CHEL G PI CHER
ARBI TRATOR



