CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1575
Heard at Montreal, Friday, October 17, 1986
Concer ni ng
CP EXPRESS AND TRANSPORT LI M TED
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

The discipline issued to Port Coquitlamterm nal enployees L. Craig,
P. England and C. Knutson for the alleged breaking into of a custoner
shi pnment (Laura Secord) and subsequent incident on or about October
9, 1985.

JO NT STATEMENT OF | SSUE:

On or about Cctober 9, 1985 these three Port Coquitlamtermna

war ehouse enpl oyees were stripping general freight frominbound
boxcars; when it was alleged by a Conpany officer that these

enpl oyees were involved in breaking into a shipnent consigned to a
Conmpany customer - Laura Secord Candy Shops. Also of note is that
the Conpany was in receipt of two further statenents from enpl oyee,
M. G Fuller and enployee, M. X These two additional statenents
were used with the Conpany official's report to subsequently issue
discipline to these three warehouse enpl oyees naned.

The Brotherhood's position is that these enployees did not break into
any custoner shipments on or about October 9, 1985; nor were they

i nvol ved in any behavi our that woul d subject themto being issued
denerits (discipline). Further, that the Conpany official's report
was inaccurate, and that the two other Conpany supporting reports
were done by the sane individual. Further, that both of these
reports/statenents were fal se and contradictory (those of enpl oyee,

G Fuller and M. X); and that these three accused enpl oyees
statements were truthful and did i ndependentaly conplinent what
actually took place on that evening in question.

The Conpany maintains that the discipline issued was warranted and
progressive and therefore has to date declined the Brotherhood's
request for the total renmpoval of the issued denerits to these three
enpl oyees

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.)J. J. BOYCE (SGD.) B. D. NEILL
General Chairman, System Board Di rector, Labour

of Adjustnent No. 517 Rel ati ons



There appeared on behal f of the Conpany:

B. D. Neill - Director Labour Rel ations, CP Trucks, Toronto
D. Bennett - Manager Human Resources, CANPAR, Toronto
B. Weinert - Manager Labour Rel ations, CPE&T, Toronto

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Toronto

M  Gaut hi er - Vice-General Chairnman, BRAC, Montrea
M  Flynn - Vice-Ceneral Chairman, BRAC, Vancouver
J. Bechtel - Vice-General Chairman, BRAC, Toronto

AWARD OF THE ARBI TRATOR

In this case the Union raises a prelinmnary procedural objection. It
submits that during the course of the Conpany's investigation the
grievors were wongfully denied the right to cross-exanine the
Conmpany's witnesses. This they maintain is a violation of Article
8.4 of the Collective Agreenment, as interpreted in CROA Case #1241.
The Article in question is as follows:

"8.4 An enployee is entitled to be present during the exam nation
of any witness whose testinony may have a bearing on his
responsibility or to read the evidence of such witness, and offer
rebuttal thereto."

It is clear that the request to cross-exam ne was nmade, both in
writing in advance of the investigative hearing, and at the
hearing itself. It is not disputed that the request was denied.
The issue is whether such a right is established under the terns
of Article 8.4.

The Union relies on CROA Case #1241. It should be enphasized that
that Award did not expressly find that the Conpany violated the terns
of Article 8.4 by denying to an enployee the ability to cross-

exam ne wi tnesses during the Conpany's investigation. Moreover the

i ssue was to sone extent academ c since , as the Arbitrator relates
“...at no tinme did the Trade Union request, indeed, demand the
opportunity to cross-exam ne.".

The issue in that case arose out of the Union's claimthat because
the grievor was not given the opportunity to be present during the
exam nation of a nunber of witnesses he was effectively deprived of
the opportunity to cross-exanmne their statements. Again, the
Arbitrator found no violation of the Article noting that in fact that
the Union Representative acting on behalf of the grievor did not
insist on the grievor's presence.

G ven the inportance of this issue, the follow ng excerpts from CROA
Case #1241 bear repeating:

"I'n the absence of any such request or demand, | am satisfied
that the enployer in offering the grievor or his trade union
representative, the opportunity to provide rebuttal evidence to



their statenments, discharged its responsibilities under Article
8.4. Unlike the CROA cases relied upon by the trade union in
its brief, Article 8.4 provides no guarantee concerning a
grievor's attendance at investigations of w tnesses unless a
request is expressly nmade. And, if after the event, the trade
uni on feels prejudiced by the lack of notification it is stil

i ncunbent on it to request the Conpany to provide the
opportunity to cross-exam ne the statenments of those wtnesses.
Oherwise it is quite appropriate for the enployer to concl ude
that the trade union is content with copies of the w tnesses
statenents.

I have no difficulty with the rather trite proposition that
cross-exani ned evi dence has greater probative val ue
(particularly when taken under oath) than uncontested statenents
taken during the course of an interview. Mreover when those
unchecked statenents are chall enged by viva voce evidence at a
hearing then the conflict in appropriate circunstances nay very
wel | be resolved in the favour of the sworn evidence. But the
trade union cannot "wait in the bushes" to entrap the enployer.

If the trade union is unsatisfied with the manner the enpl oyer
has conducted the investigation of witnesses, it nust protest

i medi ately. |t nust request and demand the right to
cross-exani ne the enployer's witnesses. Mreover, if such a
request is refused, it may then put the conpany on notice that
at arbitration it operates at its peril in refusing such right.
I ndeed, the conmpany then fails to adduce viva voce evi dence at
arbitration at the risk of losing its case.

“I'n all the circunstances adduced herein the conpany has not
violated Article 8.4. Accordingly the evidence adduced through
the enpl oyer's statenents suffices to sustain the cause cited by
the conpany for the grievor's discharge."

The foregoi ng passage nust be read with great care, and interpreted
within the context of the case then in issue. The Arbitrator
comments critically on the Union's attenpt to assert a right of
cross- exanination during the investigations stage, when no such
claimwas made at the investigative hearing where the violation of
Article 8.4 was alleged to have occurred. As | interpret the
Arbitrator's words, he inplies that the issue could only be ripe for
consideration if there had been a request to cross-exam ne at or
prior to the investigation, and a denial of that request on the part
of the Conpany. The supplenmentary comrents of the Arbitrator, which
are obiter in nature, nerely record the observation that evidence
taken during the course of an investigative hearing, w thout
cross-exam nation, may ultimately be found to be less reliable than
contrary evidence which the opposite party tenders viva voce at the
Arbitration hearing, where such evidence is subject to cross-

exam nation. It is difficult to dispute the self-evident truth of
that proposition. This Arbitrator cannot accept, however, that this
passage, or any other part of the Arbitrator's Award in CROA Case
#1241 affirms that grievor nay assert a right of cross-examn nation
pursuant to Article 8.4 during the course of an investigative

heari ng.



In this case that issue has matured for determ nation. On behalf of
the grievors, a request to cross-exam ne w tnesses during the course
of an investigative hearing was made both in advance of the hearing,
in witing, and verbally during the actual proceedings. It was

deni ed and the issue nust therefore be resol ved.

CROA Case #1562, which arose under a different Collective Agreenent,
is instructive in that it also concerned a Union's objection to an
al l eged violation of the Collective Agreenent, on the grounds that
evi dence taken in an investigative hearing was not subject to cross-
exam nation. The Award finds that the right to a "fair and inpartia
i nvestigation" does not necessarily inport the right to the
procedural trappings of a full blown trial, including right to
counsel and the right to cross-exanm ne statenents nmade. It notes
that so long as the grievor is not subjected to cross-exani nation
there woul d appear to be no departure fromthe standard of fairness
if other witnesses are al so not cross-exam ned Lastly, it was noted
that if the parties had intended to confer upon the grievor the right
to cross-exam ne other witnesses, that right would have been
expressly provided, as has been done in the |anguage of other

Col I ective Agreenents.

| am satisfied that the principles expressed in CROA Case #1562 apply
in the instant case. Article 8.1 of the Collective Agreenent
mandat es that no enployee is to be disciplined or dismssed "...unti
after a fair and inpartial investigation has been held...". Article
8 is clear in its elaboration of procedural rights of the enpl oyee at
the tine of an investigation. Article 8.2 insures adequate notice of
the tine, place and subject matter of the investigation. Article 8.3
confers upon the enployee the right to be acconpani ed and assi sted by
a fellow enpl oyee or Union Reprssentative. Article 8.4, in turn,
guarantees that an enpl oyee nay be present while any w tnesses whose
evi dence may touch on his responsibility are exam ned, or
alternatively, has a right to a copy of that evidence in a witten
form Next, the Article confers upon the enployee the right to
"offer rebuttal" to any evidence against him In the Arbitrator's
view that nmust be construed as the right to offer his own evi dence,

or the evidence of other witnesses, in rebuttal. It would, in ny
view, strain the plain nmeaning of the | anguage, and be inconsistent
with the overall intention of Article 8 of the Agreenent, to

interpret those words as inplicitly confering a right of
Cross-exam nation.

That interpretation would, noreover, offend the practical sense of
Article 8.4. To the extent that some or all of the evidence adduced
m ght be conveyed to the grievor in a witten form rebuttal could
not take the form of cross-exam nation. It nust be borne in mnd
that in fram ng the provisions of Article 8 the parties have given
effect to their nmutual interest to have investigative procedures
proceed expeditiously and informally, while guaranteeing certain
procedural standards to the enpl oyee concerned.

Had they intended cross-exani nation to be part of that procedure,
t hey could have so provided. Absent such a provision, given the
| anguage and purpose of Article 8, the Arbitrator cannot concl ude



that Article 8.4 is intended to confer a right of cross-exam nation
It should perhaps be stressed, however, that if a grievor is hinself
cross-exam ned, the requirenment of a fair' proceeding would, in al

i kelihood, inply that he be given the sanme right with respect to

ot her wi tnesses.

| turn to consider the nerits of the grievance. It is well settled
that when discipline is inmposed for conduct which would qualify as
crimnal the standard of proof to support the allegation. nust be
commensurate with the gravity of the offence. Wile the enployer
must establish its case on the bal ance of probabilities, the Boards
of Arbitration and the Courts have consistently required clear and
conpel ling evidence to tip the bal ance whenever crim nal or

quasi -crimnal wongdoing is alleged.

It may be noted that neither party sought to adduce any further
evi dence at the arbitration hearing. On a review of the transcripts

of evidence filed, | amsatisfied, on the bal ance of probabilities,
that the grievor, M. Knutson, is guilty of the pilferage with which
he was charged. In support of that conclusion is the evidence of

bot h Dock Supervisor Gord Koshowski and Warehouseman Gary Fuller

Both nmen testified to seeing Gievor Knutson opening a carton of
freight, containing nuts addressed to the Laura Secord Candy Shop
Their evidence and the photographs of the freight car in question,
taken by the Dock Supervisor, substantially undernm ne the statenent
of Grievor Knutson that the carton in question fell while being noved
fromwhere it was stacked close to the ceiling of the boxcar. In
fact, as the photographs confirm the only skid bearing goods
destined to Laura Secord was on the floor of the boxcar standing sone
two or three feet in height. On the whole of the evidence | can see
no basis to overturn any assessnent of discipline registered against
M. Knut son.

However, the evidence is considerably |ess conpelling as agai nst

enpl oyees Craig and Engl and. They were assessed denerit marks for
"being party" to M. Knutson's action. Serious doubt arises as to
what degree of cul pable involvenment they may have had. 1In a letter
dat ed Novenber 12, 1985, Ternminal Manager J. C. Anderson wites to
Uni on Protective Chairman B. Lynn, respecting Craig and England, in
part: "additionally, both these gentlenen were observed as being
party to the act (being there when the act occurred).". At the
arbitration hearing it was not suggested by the Conpany that nerely
bei ng present in the boxcar at the tinme of M. Knutson's m sdeeds
woul d clothe the grievors Craig and England with any degree of guilt.
While it was suggested by the Conpany's representatives that these
two enpl oyees filled their pockets with the pilfered nuts, the
quality of the evidence adduced casts serious doubts on that
assertion. The statement of Dock Supervisor Koshowski contains no
observations on his part to incul pate either Craig or England. It is
significant that his statement was recorded on October 9, 1985, the
date of the incident in question.

Two days | ater on COctober 11, 1985, Enployee Fuller was interviewed
by M. K. O son, Supervisor of Safety and Training. M. O son's
report of that date confirms that during their nmeeting M. Fuller
read the report of Supervisor Koshowski written on Cctober 9, 1985.
According to O son's account, Fuller "...confirmed that he did



wi tness Clint Knutson physically tear open a carton addressed to
Laura Secord Candy Shop. The other enployees present did not appear
to be a party to the act of Cint Knutson...". VWhile it may be that
that account is M. Oson's interpretation of what was conveyed by
M. Fuller, it nevertheless calls into serious question the second
account related by M. Fuller, only one week | ater on Cctober 18,
1985, In a witten statement nmade on that day M. Fuller rel ated
"...there were four guys in the boxcar at the tinme. Two other guys

i nside al so participated by grabbing peanuts and stuffing their front
pants pockets also. | amnot sure which characters (their names) did
this.. Apart fromconcern over the contradiction between his initia
interviewwith M. O son and the subsequent atatenment by M. Fuller
grave doubt is raised by the apparent admission by M. Fuller that he
does not know which of the four enployees in the boxcar participated
in the pilferage. According to the transcripts of evidence filed, a
fourth enpl oyee naned Doug Bl ake al so appears to have been present in
the boxcar. |t appears that three enpl oyees beside Knutson were
there, yet according to M. Fuller only two joined in the pilferage
and these he could not nane.

Bearing in mnd the standard of evidence required in a case of this
kind, even if the second account of M. Fuller is accepted as
truthful, it cannot be interpreted as establishing the guilt of

enpl oyees Craig and England. There is nowhere in the evidence any
direct testinmony asserting that they participated in the pilferage.
In the circunstances the Arbitrator cannot sustain the position of
the Conpany that just cause is disclosed for the demerit marks
assessed against M. Craig and M. Engl and.

For the foregoing reasons the grievance of M. Knutson is denied and
those of Messrs. Craig and England are allowed. The denerit marks
assessed against M. Craig and M. England are to be renpved from
their records forthwth.

M CHEL G PI CHER,
ARBI TRATOR



