CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1585
Heard at Montreal, Thursday, Novenber 13, 1986
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

M. J. Menkemm, Track Maintenance Foreman, at Cartwright, Manitoba is
of f work account illness. He has not been allowed to return to

servi ce pendi ng approval of the Medical Service Departnent. The
grievor's physician authorized M. Menkema fit to return to work
April 3, 1985.

JO NT STATEMENT OF | SSUE:
The Uni on contends that:

1. The restriction the Conpany has placed on M. Menkena is inproper
and wi thout justification.

2. The Conpany has violated Section 18.1 to 18.5 inclusive, Wage
Agreement No. 41.

M. Menkema be returned to his forner position, paid for all | ost
wages and benefits, all reasonabl e expenses and interest on nonies
due.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) H. J. TH ESSEN (SGD.) D. A LYPKA
Syst em Federati on FOR: General Manager
General Chairman Operations &

Mai nt enance

There appeared on behal f of the Conpany:
D. A Lypka - Supervisor Labour Relations, CPR, W nnipeg
G McBur ney - Asst. Supervisor Labour Rel ations, CPR W nni peg
Dr. M Gimrd - Chief Health and Medical Services, CPR Mntreal
Ms. L. d asheen - Enployee Relations Oficer, CPR Montreal
D. Allard - Training Oficer, CPR, Montreal
R A Col quhoun - Labour Relations O ficer, CPR, Mntreal

And on behal f of the Brotherhood:



H. J. Thiessen Syst em Federati on General Chairman, BME
O tawa

L. Di Massi no - Federation General Chairnman, BMAE, Nbntrea
R Y. Gaudreau Vi ce- Presi dent, BMAE, Ot awa

M L. Ml nnes General Chairman, BMAE, W nni peg

Dr

M Newmran - Wtness, Wnnipeg

AWARD OF THE ARBI TRATOR

Few cases present greater difficulty than those which concern the
enpl oyability of an individual with a disability. M. Menkema is an
epi leptic. This Board nust consider, on the one hand, his interest
in equality of opportunity in his enploynent, including his right not
to be discrimnated agai nst because of his nedical condition. On the
other hand it nust weigh the interest of the Conpany to ensure that
its railroad operations are protected agai nst any substantial risk to
the safety of the grievor, other enployees and the general public.
This is not a case of discipline. Rather, it involves an alleged
violation of the collective agreenent by the Company's decision to
keep the grievor out of service on account of his illness. The issue
is whether the Conpany has exercised its managenent rights in keeping
with the collective agreenent, which in turn involves consideration
of the enployer's assertion that freedomfromthe possibility of an
epi l eptic seizure is a bona fide occupational requirenent for the
position of Track Maintenance Forenan.

Epilepsy is a termassigned to various types of recurrent seizures.
VWil e the causes of the condition are not known, it is generally

mani fested, in varying ranges of severity, by changes in electrica
potentials within the brain, the emanati on of nerve inpulses fromthe
brain resulting in involuntary novenments and, lastly, the inpairnent
or total |oss of consciousness. The latter condition, |oss of

consci ousness with convul sions, generally referred to as "grand mal ",
is the condition experienced by the grievor. The period of

unconsci ousness experienced by an indiviual with this condition

sel dom exceeds three m nutes, although substantial disorientation and
| oss of menmory can be experienced after an attack

Whi | e drugs do not cure epil epsy, certain forns of nedication have in
some cases been successful in reducing the frequency and intensity of
sei zures. A nunber of other factors nay contribute to the likelihood
of a seizure, including diet, fatigue, alcohol abuse, stress and the
i mpact of other illnesses. Control of an epileptic condition
therefore requires an appreciation of these factors and day-to-day
habits which elinmnate, or at |least mninze, their influence.

The grievor's first recorded seizure occurred on February 11, 1977.

Al though it was initially diagnosed as a grand mal seizure, there was
uncertainty as to whether M. Menkenmr's | oss of consci ousness on that
occasi on was caused by epilepsy. Followi ng sone conflicting nedica
opinion, the matter was finally resolved in July of 1977.

Neur ol ogi st M chael J. D. Newran of the St. Boniface Genera

Hospital then expressed an opinion that the grievor's blackout could
not be confirned as epilepsy-related. Follow ng an exam nation of
the grievor, and scrutiny of his medical records, in a letter dated
July 5, 1977 Dr. Newman advised the greivor's physician, Dr. W R



Abel |, that the nmost |ikely cause of the grievor's seizure was

al cohol, a not infrequent occurrence. Having ruled out any serious
progressive di sease or pre-existing condition within the brain, as
well as the |ikelihood of nmeningitis or encephalitis as a cause, Dr.
Newman judged the seizure to be in all likelihoood an isol ated

i ncident, and recommended the grievor's return to work. On the basis
of that recomendati on, and subject to the suggestion of the
grievor's Division Engineer that his condition be closely nonitored,
he was returned to service

The next seizure of which the Conmpany becanme aware occurred on March
7, 1985 while the grievor was at work. On that occasion he was found
unconsci ous i nside a bunkhouse which he had entered nonmentarily to

pl ace a tel ephone call. Wile the Conpany was not aware of any

sei zures having occurred since July of 1977, a letter dated March 28,
1985 fromhis famly physician to the Conpany's insurance carrier
relates, in part: "I referred M. Menkena again to Dr. Newman as in
the first two nonths of this year, he has had four further seizures,
not associated with al cohol, though one was associated wi th high

bl ood pressure. In view of these further seizures, | have nmade a
tentative diagnosis of epilepsy ..." Confusion arrises, however
froma subsequent letter fromDr. Newran to Dr. Abell, dated April 3,
1985, only a few days later. According to Dr. Newman's account,
following the initial seizure in 1977 the grievor experienced a
second seizure in 1978, a third in 1982, a fourth in the Christnas
period of 1984 and the final seizure, while at work, on March 7,
1985. Wil e these accounts m ght be interpreted as suggesting a
total of nine seizures between 1977 and 1985, it appears to the
arbitrator on closer scrutiny that both physicians were under the

i npression that the grievor suffered a total of five seizures during
that period. Wre it necessary to choose between them | am
satisfied that the account of Dr. Newman, the specialist who closely
reviewed M. Menkema's history, is to be preferred. For the purposes
of this arbitration, therefore, the grievor should, on the bal ance of
probabilities, be viewed as havi ng experienced a total of five
epi |l eptic seizures between February 11, 1977 and March 7, 1985.

Dr. Newman, who testified at the arbitration hearing, confirmed the
prelim nary diagnosis of epilepsy. He prescribed continuous
treatment through nedication, specifically by placing the grievor on
the anti-convul sant drug Dilantin. |t appears that the grievor has
not suffered a seizure since March 7, 1985, having renai ned on
continual nedication since that tinme.

Dr. Newman testified that two recent studies have found that
epi |l eptics who mai ntain adequate |levels of nedication will frequently
never experience a recurrence of seizures, in sone cases even after
they have stopped taking the nedication. He conceded that no firm
prediction could be made in the grievor's case, save that the

i kelihood of any seizure would be substantially reduced by the
faithful taking of Dilantin as prescribed, the avoi dance of al coho
abuse and the elinmination of circunstances that could cause fatigue.
By fatigue, Dr. Newnan does not nean the tiredness brought on by
strenuous exercise, so nmuch as the kind of fatigue that would be
occasi oned by a lack of sleep

According to Dr. Newman, the passage of tine w thout any recurrence



of seizures further enhances the likelihood that an individual wll
not suffer another seizure. He noted that after 12 nonths wi thout
anot her seizure, given the maintenance of medication and control of
ot her contributing factors, the risk of a seizure, although stil
within the real mof possibility, nust be viewed as reduced in terns
of its probability.

While Dr. Newran expressed the general opinion that the grievor could
safely return to work, he qualified that answer during his
cross-exani nation. Wen it was suggested to himthat the grievor

m ght have occasion to drive a truck, Dr. Newman indicated that he
was unaware of that, and that in his view the grievor should not be
entrusted with driving a truck at work. It is comon ground that the
gri evor now has a standard Manitoba driver's |icence, although he did
have a restricted licence for a period of tine follow ng his seizure
in March of 1985. When confronted with the possibility of the

gri evor working alone as a track maintenance foreman in the

i nspection of tracks, roadbed, swi tches and other equi pnent, Dr.
Newman foresaw no appreci able increase in risk that would justify

hol ding the grievor out of service in respect of those functions.
VWile he did not attenpt to quantify the risk of a seizure for M.
Menkema in mat hematical terms, he conceded that it would be somewhat
hi gher than the likelihood of a heart attack or sone other disabling
m shap, all things being equal. Dr. Newnan stressed, however, that
in his experience 50 percent of persons with epilepsy simlar to the
grievor's who stick to their nedication and control other
contributing factors will never have another seizure

On behal f of the Company, Dr. Mchel Gimard, Chief of Health and
Medi cal Services for Canadian Pacific Limted, gave a nore
conservative prognosis. Acknow edging that the concept of risk is a
statistical, and not a nmedical, notion, Dr. Grinmard enphasi zed that
aver ages based on the circunstances of |large groups nmay have little
bearing on the quantification of risk for a single person within the
group. He suggested that the conparison of the chance of being
struck by lightning, alluded to by Dr. Newran in his testinony, is
not a useful analogy. 1In this regard he stressed the substantia

di fference between risks that are unknown and risks, however small,
whose existence is known.

Dr. Gimard noted that in any individual the quantity of risk is not
sol ely based on the history of seizures, nor can it safely rest on
assunptions about a patient's conpliance with his or her doctor's
orders. In other words, variables such as an individual's failure to
adhere to nedication, to avoid fatigue, alcohol abuse or other
precipitating factors will thenselves increase the degree of risk in
ways that cannot be controlled or nonitored by an enployer. Dr.
Gimard expressed the view that in the grievor's case there nust

al ways remain sone probability of a seizure which could incapacitate
hi m during the performance of his work. He stressed that that
reality is also acknow edged in Federal transport regulations which
woul d prohibit the grievor fromworking as the pilot of a commercia
aircraft or driving a comrercial transport truck, no matter what may
be the particulars of his condition or treatnent.

VWhat are the principles that govern in the determi nation of a
grievance of this kind? Arbitrators have, in the past, been required



to apply collective agreenents which thensel ves contain articles
prohi biting discrimnation and, occasionally, incorporate by
reference the terns of a human rights code (see, e.g. Re Peterborough
Civic Hospital and Ontari o Nurses' Association (1982), 3 L. A C
(3rd) 21 (EIlis)). Mreover, even absent such a non-discrimnnation
cl ause, a board of arbitration nust construe the rights and
prerogatives of managenment under a collective agreenent as inplicitly
limted by the provision of overriding human rights |egislation.
Accepting that there cannot be one |law for the courts and another for
boards of arbitration, the terns of a collective agreement nust be
construed in a manner consistent with the requirements of public

st at ues.

Thi s approach was perhaps best expressed in the award of the
arbitrator in Re Wentworth County Public Board of Education and
Canadi an Uni on of Public Enpl oyees, Local 1572 (1984), 14 L. A C.
(3rd) 310 (Devlin). In that case the grievor, a clerk-typist,

all eged discrimnation in that she had been denied a particular work
assi gnment because of her confinenment to a wheelchair. The
arbitrator was required to determ ne whether the exercise of the
enpl oyer' s management rights had been contrary to Ontario's Human
Ri ghts Code, 1981. She concluded that it was, and that the
col l ective agreenent, which nust be construed subject to the Code,
had therefore been violated. At p. 322 the arbitrator made the
foll owi ng observations:

Despite any reservations as to whether decisions of managenent
pursuant to the managenent rights clause nust neet a general test
of fairness or reasonabl eness, the right of nanagenent to assign
job duties ought not to be interpreted in a way which would
enabl e managenent to conduct its affairs in a manner that is
either contrary to public policy or to a public statute. In
McLeod et al. v. Egan et al. (1974) 46 D. L. R (3D) 150, (1975)
1S C R 517, 5 L. A C (2D) 336n sub nom Re U S. W, Local
2894 and Galt Metal Industries Ltd., 74 C.L.L.C PARA, 14,220, the
Suprene Court of Canada determ ned that the Enploynment Standards
Act in prescribing maxi mum hours of work had superseded the right
of an enployer to require an enployee to work beyond such hours
except with the agreement or consent of the enployee. It was
found that a provision in the collective agreenment giving the
enpl oyer the right to schedule its operations in its discretion
did not constitute the necessary agreement or consent. In

all owi ng the appeal, the Suprene Court of Canada restored the

| ower court order of the Honourable M. Justice Mrand who had
hel d that while overtinme could normally be demanded as a
managenment right, that right had been linmted by the Enpl oynent
St andards Act prescribing a maxi mumtotal work week. It is also
of note that Chief Justice Laskin in concurring with the majoriy
stated that while simlar deference will not be accorded to an
arbitrator's interpretation of the collective agreenent, an
arbitrator nmust not refrain fromconstruing a stature involved in
the i ssues which have been brought before him

| am satisfied that the foregoi ng passage correctly states the
applicable aw and arbitral principles. It is not disputed that
under the instant collective agreenent managenent retains the right
to hold out of service tenporarily, or term nate, of an enpl oyee who



is physically incapacitated from perform ng work assi gnments which
fall under the collective agreenent. |In the instant case the conpany
has judged that the grievor's epileptic condition creates an
unaccept abl e hazard to hinself, to other enployees and the

public, and has found himunfit to performany job within the
bargaining unit. The issue then becones whether that course of
action is in violation of the provision of the Canadi an Human Ri ghts
Act .

It is contrary to the Act to discrimnate against an individual in
his or her enploynent because of a physical handicap. It is
noteworthy that in the first version of the Act, pronul gated on July
14, 1977, "physical handi cap” was expressly denied, in section 20, as

i ncludi ng epilepsy. That proscription is still contained in the Act,
al though by a recent anendnent the broader concept of "disability"
has been substituted for "physical handicap". The Canadi an Human

Ri ghts Act now contains the foll ow ng:

2.(a) every individual should have an equal opportunity with

ot her individuals to make for hinself or herself the life that he
or she is able and wi shed to have, consistent with his or her
duties and obligations as a nenber of society, wthout being

hi ndered in or prevented from doing so by discrimnnatory

practi ces based on race, national or ethnic origin, colour
religion, age, sex, marital status, fanm |y status, disability or
conviction for an offence for which a pardon has been granted;..

10. It is a discrimnatory practice for an enployer, enployee
organi zati on or organi zati on of enployers

(a) to establish or pursue a policy or practice,

or

(b) to enter into an agreenent affecting recruitnent,

referral, hiring, pronotion, training, apprenticeship
transfer or any other matter relating to enployment or
prospective enpl oynent,

that deprives or tends to deprive an individual or class of

i ndi vi dual s of any enpl oynent opportunities on a prohibited
ground of discrimnation.

4. It is not a discrimnatory practice if
(a) any refusal, exclusion, expulsion, suspension,
limtation, specification or preference in relation to any

enpl oynent is established by an enployer to be based on a
bona fide occupational requirenment;

20. In this Act, ...

“disability' means any previous or existing nmental or



physi cal disability and includes disfigurenent and previous
or existing dependence on al cohol or a drug.

(enphasi s added)

The conpany mai ntains that freedomfrom epileptic seizures is a bona
fide occupational requirement for persons enployed in its naintenance
of way operations, and specifically for a track naintenance forenman.
The issue of the enployability of an epileptic and other enpl oyees,
such as diabetics who are at risk of |osing consciousness, has been
the subject of consideration in previous cases by both this office,
ot her boards of arbitration and the Canadi an Human Ri ghts Commi ssion
The first principle that energes is that there is little room for any
bl anket policy generally prohibiting persons with any particul ar
disability from pursui ng enploynent. The factors that govern the
enpl oyability of a disabled person are many, and each case nust be
deternmined on its own nerit. 1In considering these factors, an
arbitrator nust obviously give substantial weight to the

uncontradi cted evidence of a medical expert (C.R O A case no. 929,
C.R O A case no. 1012 and CR O A case no. 1513). C R O A. case
no 1513 concerned a B&B Bridgenman working within the instant

bargai ning unit who had suffered two episodes of epileptic seizures.
In that case the arbitrator accepted the evidence of Dr. Grinmard that
the risk of enploying the grievor was too great, given his

vul nerability to further epileptic seizures. |In that award the
arbitrator nmade the foll owi ng observati on:

The problem | am confronted with in the grievor's situation is a
| ack of medical evidence to neutralize and dispel the ostensibly
legitimate concerns that were raised by Dr. Gimard. Since the
onus rested on the trade union to adduce that evidence, it was

i ncunbent upon it to call either Dr. Bowker and/or a physician
fromthe Toronto Neurological Clinic to establish, that an

enpl oyee, in the grievor's circunstance, despite his requirenent
to take Dilantin, represents on the balance of probabilities, a
m nimal safe risk. It has not done so. As a result, | amleft
wi th the uncontradi cted concerns that were advanced by Dr
Gimard. And, in his opinion, the grievor continues to remain an
unacceptabl e risk.

As a result, because of the trade union's failure to satisfy the
onus of establishing the grievor's nmedical fitness to resune the
functions of a B&B Bridgeman the grievance nust be deni ed.

As will be noted bel ow, because a contrary approach respecting the
burden of proof has been taken by the Courts and Human Ri ghts
tribunals, the above comments in CR O A 1513 are subject to

re- exam nati on.

The Canadi an Human Ri ghts Comm ssion has had at | east two occasions
to consider the enployability by Canadi an Pacific Railways of persons
suffering epileptic seizures. The first case concerned enployee d en
Smith, who was enployed as a frog welder in the instant bargaining
unit, also on the Prairie Division. M. Snmith was discharged
following a single epileptic seizure suffered at work on August 13,
1979. Subsequent investigation disclosed "a two-year history of

epi sodes of inpairment of consciousness”. It appears fromthe case



anal ysis of the Human Ri ghts Commission that M. Smith's earlier
difficulties were due in part to his failure to control his
condition, particularly in respect of the use of alcohol and fidelity
to his medication.

The Conmmi ssion's Investigator noted that the duties of a frog wel der

i nvol ve working in pairs, with one of the two enpl oyees keepi hg watch
for oncom ng trains, which could arrive with as little as one
mnute's warning. Part of the responsibility includes waking 3,000
yards down the track to warn trains in the event of a fault in a
switch that woul d cause a derail ment, although this was described as
sel dom arising. The conplaint in that case al so had occasion to
travel in a conpany truck to the site of a repair, although he al ways
et his partner do the driving. The Conmi ssion found that M. Smith
had been seizure-free for sone 14 nonths after the seizure which
prompted his rel ease. Thereafter, however, he relapsed into further
seizures. In all of the circunstances the Conm ssion concl uded that
t he evidence supported the conpany's view that it is a bona fide
occupational requirenent that frog welders in the grievor's

ci rcunst ances not suffer from neurol ogical convul sive disorders. On
t hat basis, on Septenmber 16, 1981 the Canadi an Humam Ri ghts

Commi ssi on di sm ssed the conpl ai nt.

A simlar conclusion was reached in the subsequent case of M. den
Yuhas, who was working for Candian Pacific Railways as a Tie-Gng
Roadmast er when he experienced a seizure at work on April 26, 1983.
M. Yuhas occupied a non-uni oni zed supervisory position. The nedica
evidence reflected a history of seizures dating from 1971, generally
related to an excess of alcohol intake. His condition apparently
abat ed between 1977 and 1983, when a further seizure was thought to
have been occasi oned by influenza and rel ated nedication. Like the
grievor in the instant case, he was placed on Dilantin indefinitely.
The Conmmi ssion's Investigator found that his duties involved rel aying
train tines to his work gang, being in conmand in emergency
situations, being able to take over the operation of machinery as
needed, and inspecting track on his own, either by operating a track
nmotor car or on foot. It was noted that he nmight also be required to
drive other enployees in a conpany van or truck. The Conmi ssion's
Investigator found that the risk of M. Yuhas suffering from sei zures
while performing his job "is ongoing and ever present”. In that

case, even though the grievor undertook to abstain from al cohol and
to be faithful to his nedication, the Conmm ssion concluded, "Even if
he were to follow that routine, there is no guaranty that

convul sions will not reoccur. The |ast convul sions seemto have been
precipitated by influenza". The Commi ssion further found that the
wor k perfonmed by the conpl ai nant was not such as to allow for
accomodation for his condition. Lastly, it noted that a seizure on
the job "could have drastic consequences to |life and property". For
t hose reasons, on Decenber 18, 1985 his conplaint was di sm ssed by

t he Canadi an Human Ri ghts Conmmi ssi on.

Deci si ons by the Canadi an Human Ri ghts Tri bunal, under the Canadi an
Human Ri ghts Act, have al so considered the principles that apply in
respect of the enployability of the disabled in general and of
epileptics in particular. A significant issue in the cases is
whet her the conplainant's disability can be acconodated in the
wor kpl ace or, conversely, whether freedomfromthe disability is a



bona fide occupational requirenent (b.f.o.r.). For exanple, it has
been held that epilepsy is a condition which can be accommodated in
the empl oynent of a tel ephone operator (see Sandiford v. Base
Communi cation Ltd., (1984) 5 CH R R D/ 2237)

At | east one case concerning an epileptic in the enploynent of a
rail way has been reported; David C. Rodger v. Canadi an Nationa
Rai |l ways (1985) 6 CH H R D/2899 (Ledernan). In that case, M.
Rodger was hired as a trainman/yardman for CN Rail in 1975. On Apri
2, 1979 he suffered two grand mal seizures in his sleep at hone.
His epileptic condition was di agnosed as caused by several factors,
i ncluding an earlier head injury, fatigue, alcohol consunption the
day prior and the effect of sleep

As a result of his condition M. Rodger was renobved by the conpany
fromany work on or around noving trains, was prohibited fromdriving
a conpany vehicle, working at heights, being near any heavy noving
equi pnment or engaging in any activity where he m ght be working
alone. Wthin those limts he was approved for restricted service as
a car retard operator or as a switchtender. The restriction on his
wor ki ng al one was ultimately renoved and he was assigned work in a
tower as a switchtender. Over tine the enployee's repeated requests
to be restored to his former position were denied by the conpany's
medi cal officers. In June of 1981, he was assigned work in the
position of baggage man, restricted to working in a centra
traffic-controlled territory, with no involvenent in flagging or

wor ki ng on or near noving trains. Following a brief period in that
position he was laid off, and upon recall was reinstated as a
switchtender. The decision notes that M. Rodger was denied entry
into a yardmaster's course because of his medical condition

By the sumrer of 1981 M. Rodger had been without medication for sone
18 nmonths, and had experienced no recurrence of his origina

seizures. That condition obtained until July of 1982. Wen the
conpany refused to change his enploynment status the enpl oyee resigned
in Decenber of 1982, subsequently filing a conplaint with the
Canadi an Human Ri ghts Conmi ssion

Adj udi cat or Lederman carefully reviewed the conpl ai nant's nedi ca
history as well as the evidence concerning the duties and

responsi bilities of a trainman/yardman. Reference was nade to a
study published in the new Engl and Journal of Medicine on August 26,
1982, entitled "Seizure Recurrence After a First Unprovoked Seizure"
The findings of the study suggest that there is little risk of
recurrence of seizures in a patient who is free of themfor a period
of three years, in situations where factors such as al cohol, trauma
and physical stress are not causes of the initial seizure. As in the
i nstant case, in respect of the particular circunstances of M.
Rodger there was conflicting nmedical opinion adduced in evidence.

Dr. Neelan Pillay, a neurologist and specialist in epilepsy at the
Heal th Services Centre of the University of Manitoba, expressed the
view that the grievor should be considered for enploynment as a

trai nman, although he had reservations about his working as a
yardman. Hi s opinion, and optinistic prognosis, was based on his
belief "that persons who are conpletely seizure-free should be able
to participate in any enploynment setting, and those with a tendency
to recurrence should avoid certain occupations that involve use or



operation of notor vehicles, clinbing or altitude work or heavy
machi nery". The conpany's nedi cal departnment held a nore
conservative view.

Chai rman Lederman revi ewed the case | aw and concl uded that the onus
was upon the plaintiff to establish a prinma facie case of
discrimnation. |If such a case were established, the onus would then
shift to the enployer to justify the discrimnatory practice,
presumably on the basis of the existence of a bona fide occupationa
requi renent. |In support of those principles, which this arbitrator
accepts, reference was nmade to the decision of the Suprenme Court of
Canada in Ontario Human Ri ghts Conmi ssion v. Borough of Etobicoke
(1982) 132 D.L.R. (3RD) 14 (S.C.C) at p. 19 and Ward v. Canadi an
Nat i onal Express (1982) 3 CH R R D/689. Any inconsistency between
what was expressed regardi ng the onus of proof in CR O A 1513 and
these human rights adjudications nust, in ny view, be resolved in
favour of the approach taken by both the courts and the human rights
tribunals. Once a prinma facie case of discrinination is established,
the onus is upon the enployer to establish a bona fide occupationa
requirenment.

In considering the nerits of the case, the adjudicator quoted with
approval the follow ng passage from Tarnopol sky, Discrimnation and
the Law, 1982, at p. 311:

Anti-discrimnation |egislation does not conpel enployers or

t hose who provi de acconmodati on services and facilities to

di sregard the disabilities of handi capped individuals or to nmake
substantial nodifications in order to allow disabled persons to
participate. It does, however, require that persons with a
handi cap shoul d receive individualized assessnent, treatnent and
reasonabl e accommodati on to such a person's handi cap

Appl yi ng those general principles, the Tribunal concluded that the
conpl aint could not succeed. Assessing the case on an individua
basis, it was found, as expressed in the Etobicoke case, that even a
"very low' threat to public safety justified a disability-based
restriction. (See also Foucault v. Canadian National (1982) C.HRR
D/677). M. Lederman accepted the uncontradicted evidence that M.
Rodger was nore |ikely than the average person to have a further

sei zure, concluding that a seizure on the job "could easily have
drastic consequences to |ife and property ....". He enphasized that
soci ety cannot accept sinplistic and generalized assunptions about
the enpl oyability of the handi capped, and that in inmposing b.f.o.r.'s
enpl oyers nust carefully consider the nost authoritative nedical and
statistical information in |ight of the particular circunstances of
each individual. The chairman concl uded,

G ven the absence of reliable information on the risk of
recurrence of seizures in persons |ike Rodger, and given the
public safety elenent in his position which reduces the
acceptabl e I evel of risk, one cannot readily conclude that the
position taken by CN was unreasonable. Thus there does not
appear to be any sound basis for interfering with its judgenent
in this regard. Accordingly, the conplaint nmust be dism ssed.

A subsequent case involving the instant enpl oyer provides what nust



be the nost hel pful and thorough analysis to date on the genera
principles governing the enployability of the disabled under the
Canadi an Human Rights Act. In Wayne Mahon v. Canadian Pacific |td.
Prof essor Peter A Cunmm ng adjundi cated the conplaint of a trackman
di smi ssed fromhis position because of his condition as an

i nsulin-dependent diabetic. |In that case the enployee was di agosed
as a "stable diabetic" who had suffered only mld hypoglycenic

reacti ons which he could control by ingesting sugar, which he kept at
hand at all tinmes. |In his seven years as a diabetic he had never
suffered a serious reaction involving | oss of consciousness or severe
i ncapacity. The adjundicator accepted that there was a risk that M.
Mahon coul d experience a severe reaction w thout warning. The chance
that this mght happen, firstly while he was at work, and secondly in
ci rcunstances that could prove dangerous to hinself, fellow enpl oyees
or the public, was quantified at approximately one in ten thousand.
On that basis the tribunal concluded that the conpany's policy of
refusing to hire insulin-dependent diabetics as trackmen was a

di scrimnatory practice and that in the specific case of the grievor
no bona fide occupational requirement was established. The conplaint
was all owed and the conmpany was ordered to reinstate the grievor into
a trackman position.

In arriving at that conclusion, Professor Cummi ng conducted an

i mpressive review of the evolution of |aw and policy respecting

di scrim nation agai nst the handi capped. In doing so, he noted the
gui delines issued by the Canadi an Human Ri ghts Conmi ssion pursuant to
para. 14(a) and subsection 22(2) of the Act (issued as guidelines
SI/82-3, January 13, 1982) dealing with the b.f.o.r. defence. These
i nclude the follow ng:

7. For the purposes of paragraph 14(a) of the Act, where an enpl oyer
refuses an enpl oynent opportunity to a handi capped person, since
the person's handicap would create a safety hazard to the
enpl oyees of that enployer or to the general public, the refusa
is deemed to be based on a bona fide occupational requirenent.

8. MWhere an enployer finds that the performance of a job by a
handi capped person would create a safety hazard to his or her
enpl oyees or to the general public and before he or she refuses
an enpl oynment opportunity based on a bona fide occupationa
requi renent, the enployer shall support his or her findings by
establishing that the safety hazard has been eval uated on the
basi s of

(a) the probability of the occurrence of accident as a result of
the performance of the job by the handi capped person

(b) evidence that the safety hazard is significantly greater than
if the person were not a handi capped person; and

(c) the relation of the safety hazard to the specific physica
handi cap of the handi capped person.

The Mahon case is of particular interest because of the genera
conparability of the working circunstances of the conplainant in that
case and the grievor in the instant case. As a trackman, M. Mbhon
was descri bed as working around noving trains and heavy equi pment, on



bridges or trestles in hot and cold weather. While his precise
duties differ somewhat fromthose of a Track Mai ntenance Foreman,
many of the conditions in which he works, described at p. D/ 3299-3399
conpare to those of grievor Menkema.

CASE CONTI NUED



