CONTI NUED

On the whol e, Professor Cunming was able to conclude that a serious
di abetic reaction in M. Mahon's case was "real but unlikely" or, as
it was alternatively put, a possibility, but not a probability.

Prof essor Cunmmi ng's concl usi ons were expressed in the follow ng
terns:

In my opinion, considering all the evidence, applying the
framework for analysis established by the Suprene Court in

Et obi coke, and keeping in mnd the objective of “equality of
opportunity' of the Canadi an Human Ri ghts Act, the enployer's
requi renent that no person who is an insulin dependent diabetic
(and specifically, the Conplainant) can be enployed as a trackman
is not a bona fide occupational requirenment within the neaning of
par agraph 14(a) of the Act. The enployer has not shown that
there is a "sufficient risk of enployee failure" to warrant a
b.f.o.r. M findings are Iimted, of course, to the specific
Conpl ai nant in this case. Mreover | enphasize that ny findings
refer only to a stable diabetic and are conditional upon his
havi ng continui ng good health. For exanple, if it were shown
through a periodic nmedical checkup at a later point in tinme that
an i npai rnent of the autonom ¢ nervous system had devel oped in
respect of the stable diabetic |Iike M. Mahon, or that his
warning tinme in respect of an adrenergic reaction had becone
significantly abbreviated, then the enployer would be justified

i n denying continued enpl oynent.

(enphasi s added)

| turn to apply the foregoing principles to the case at hand. In
doing so | would sinply add one observation about the nature of risk
which is, after all, the central focus in cases of this kind. It is

not enough to consider sinply what are the chances of the grievor
suffering an epileptic seizure in the future, while at work and while
in a circunmstance that woul d endanger hinself or others. That is, of
course, an inportant consideration, the assessnent of which involves
a nunber of variables, sone of which are in the enployer's control
such as the tine, place and nature of duties assigned to the

enpl oyee, and sone of which are out of the enployer's control, such
as faithfulness to prescribed nedication, care and in the use of

al cohol, the avoi dance of fatigue or stress and the inpact of other
unpredi ctabl es such as diet and other illnesses. Wile it is
essential to consider all of these factors to assess the |ikelihood
of a seizure, the analysis of risk also includes a second di nension
As obvious as it may seem it is the nature and extent of harmthat
could befall the enployee or other persons in the event that an
untinmely seizure did occur. The overall risk being evaluated is
substantially different if the damage that night be caused in the
event of a seizure is relatively mnor, as in the case of the

t el ephone operator in the Base Comruni cations Ltd. case referred to
above. If, on the other hand, as in the case of an airline pilot, a
seizure could precipitate an event of tragic proportions, an entirely
different order of risk is undertaken. The extent of the harmthat



coul d occur rust be weighed in conjunction with the likelihood of a
m shap, however minimal that |ikelihood might be. Therefore, in
exam ni ng the question of risk, two questions nust be asked: first,
what is the chance of a seizure occurring and secondly, what m ght
happen if it does.

In the instant case, the two-fold analysis of risk raises serious
questions about the nerit of M. Menkema's grievance. The evidence
establishes that his condition, unlike that of M. Rodger, involves
consi derably nore than a single incident of epileptic incapacity. He
has had five known seizures, two of which apparently occurred while
he was at work. Although these were experienced over a period of
sone five years, and appear to have happened before he undertook his
current course of medication, these recurrences nust neverthel ess be
seen as having sone bearing on the |ikelihood of the grievor
experiencing another seizure in the future while at work. 1In the
grievor's case it would appear that such factors as being true to his
medi cati on and consistent care in respect of factors such as al cohol
stress and fatigue may have a significant bearing on his condition in
the future. The fact, however, that these considerations are outside
t he enpl oyer's control should not, of itself, |lead to the conclusion
t hat he cannot be enployed by the conpany. They are factors to be
wei ghed anobng others in assessing whether freedomfromthe grievor's
specific condition consitutes a bona fide occupational requirenent
for work as a Track Maintenance Foreman.

The evidence of Dr. Newran is that the chance that M. Menkema wil |
experience a seizure while at work, in circunstances which would
endanger hinself or others, is relatively slight. That prognosis is,
of course, based on the assunption that the grievor maintains his
nmedi cation and controls any of the nunber of factors which could
precipitate a seizure. Dr. Ginmard does not substantially disagree
with that analysis. Significantly, however, this is a case where the
reality of a slight risk nmust, as indicated by the decision of the
Suprene Court of Canada in the Etobicoke case, be wei ghed agai nst the
harm that could result if that risk were realized. 1In this regard,

it is inportant to appreciate the nature of the grievor's duties and
what mght transpire in the event that he | oses consciousness while
at worKk.

The material before the arbitrator establishes that the greivor's
duties involve both manual and supervisory tasks. These include the
renoval and replacenent of defective ties and rails, fastening bolts
at joints that hold rail ends together, lubricating switches, angle
bars and joints, unloading, spreading and tanping ballast in the
repair and mai ntenance of road bed, the replacenent, repair and

adj ustment of track switches, the correction of track surface,

al i gnnent and gauge, assisting in the repair of railway crossings,
bridges and | evel crossings and the operation of a track notor car
and/or conpany truck. It is not disputed that on occasion, |like M.
Rodger, the grievor mght, while working al one, discover a safety
hazard which would require himto i medi ately place warning signals
to prevent a derailnment. It is also apparent that the grievor will
have occasion to work near noving trains and other heavy equpnent.
In these circunstances, the arbitrator nmust conclude that given the
general duties of a Track Mintenance Foreman, the risk of serious
harmto himself, to other enpl oyees or to the public is real and



substantial should M. Menkema experience another seizure while at
wor k.

In the arbitrator's view the circunstances of M. Menkema are

di stingui shabl e fromthose considered by Professor Cunming in the
case of M. Mahon. |In that case the enpl oyee had never once
experienced a | oss of consciousness and had, over a nunber of years,
denonstrated an ability to recongnize and control mld hypoglycem c
reactions while at work by i mrediately consum ng sugar. |In contrast,
M. Menkema has had repeated incidents of grand mal seizures, causing
conpl ete | oss of consciousness for relatively extended periods.

VWhile it is true that he has not suffered a seizure since being put
on medi cation by Dr. Newman, it is not denied that he remains at risk
of suffering a seizure while at work. It is also significant that in
the grievor's case seizures apparently occur w thout warning. The
arbitrator notes Professor Cumming's observation that if M. Mhon's
condition changes so that his warning time becane significantly
abrevi ated, the conpany would be justified in no | onger enploying him
as a trackman. In the arbitrator's view the circunmstances of the
grievor are nore closely approxinmate to that situation. By way of
further conparison, the grievor's condition appears nore serious than
that of M. Rodger, whose conpl aint was neverthel ess di sn ssed by

the Canadi an Human Ri ghts Tribunal. That is not to suggest that M.
Menkema's grievance is to be judged entirely by the standards applied
in the cases of other enployees. The analyses and outconmes in those
cases, however, do provide useful guidance in considering what
constitutes an acceptable level of risk in this particular work
setting.

Can reasonabl e accommodati on be nmade for the grievor's condition if
he were to continue to work as a Track Maintenance Foreman? | find
it difficult to support the conclusion that it can. The arbitrator
accepts the Union's suggestion that M. Menkema's work coul d be
organi zed in such a fashion as to prevent himfrom ever being al one
in a track notorcar, and that sone ot her enployee could be required
to drive the track nmotorcar, and that sonme other enployee could be
required to drive the truck available in his location. However,
those possibilities alone are not conpelling. There are, as noted,
many ot her aspects of genuine risk, both predictable and

unpredi ctable, that would confront the grievor day to day, the
realization of which could have drastic consequences.

In considering the enployability of the grievor in track maintenance,
a further significant factor is the risk of fatigue. It is

i nevitable that as part of a track mmi ntenance crew the grievor will
frequently be required to work long hours, frequently with little
forewarning. It is not disputed that in the event of severe weat her
a derailment or any other energency, track maintenance crews are
required to work for as long as sixteen hours without a break. In
these circunstances, the factors of stress and fatigue are difficult
to predict and control. |In this case, the added risk due to the

i kelihood of tiredness and | ack of sleep, which can influence the
occurrence of a seizure, is not a factor which the arbitrator can
lightly ignore.

On the whole, the arbitrator nust conclude that having regard to the
duties and responsiblities of a Track Mai ntenance Foreman, and the



harmthat could result in the event of a m shap, the position of the
Conpany respecting the greivor's continued enploynent, in light of
hi s medi cal history and susceptibility to grand mal seizures, is not
wi thout justification. Gven that M. Menkema works near noving
trains and ot her heavy equi pment, nmkes deci sions and rel ays
information in respect of the condition of track, swi tches and other
equi pnent, and can be assigned | ong hours of arduous work, the
Conpany's concern for serious harmto the grievor, other enployees
and the public are well grounded. |In these circunstances, in the
arbitrator's view, the right of M. Menkema to continue in the
position of Track Maintenance Foreman nust yield to the overriding
concern of the conpany for the safety of its operations. For these
reasons the arbitrator concludes that the conpany has not viol ated
the collective agreenent, to the extent that it may be qualified by
t he Canadi an Human Ri ghts Act, in holding the grievor out of service
on account of his nedical disability. The grievance nust therefore
be di smi ssed.

As noted, it appears fromthe material before the arbitrator that
reasonabl e accommodati on of the grievor's conditions is not possible
in the context of work on a maintenance crew. There are few, if any,
positions within the bargaining unit in which it appears he could

safely be enployed. It should, however, be appreciated that M.
Menkema has been in the service of the conpany for over ten years as
a good and productive enployee. In light of these facts, the

arbitrator recommends that the Conpany exami ne the possibility of
locating a job within its operations, either inside or outside the
bargaining unit, in which M. Menkema nay continue to serve without
undue risk to himself or to others. Being forty years of age, wth
nore than ten years of his working life invested in the railway,

gi ven the added burden of his disability, it may be difficult for M.
Menkema to find alternative enploynent. It is the arbitrator's hope
that both parties will in good faith canvass whatever possibilities
can be identified in this regard.

Dated at Toronto this 25th day of Novenber, 1986.

M chel G Picher,
Arbitrator



