CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1594
Heard at Montreal, Wednesday, Decenber 10, 1986
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:
On May 31, 1985, M. R L. MacDonald, B & B Foreman, was assessed 10
denerit marks for incorrect subm ssion of April 1985 personal expense
account Form 140, and 30 denerit marks for failure to conply with the
i nstructions of Supervisors.
JO NT STATEMENT OF | SSUE:

The Uni on contends that:

1. The discipline assessed M. MacDonald is not warranted and all
di sci pli ne be renoved.

2. M. MacDonald be reinstated as B & B Foreman and paid for any
loss in salary since May 31, 1985, and expenses as provided in
Section 18, Wage Agreenent No. 41.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) H. J. THI ESSEN (SG.) E. S. CAVANAUGH
Syst em Feder ati on General Chairman General Manager,

Operati on and Mai ntenance

There appeared on behal f of the Conpany:

D. A Lypka - Supervisor Labour Relations, CPR, W nnipeg
G W MBurney - Asst. Supervisor Labour Relations, :CPR,
W nni peg
R. A Col quhoun - Labour Relations O ficer, CPR, Mntreal
M K. Couse - Asst. Supervisor Labour Rel ations, CPR,
Toronto

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE,
Ot ana
L. M D Massinp - Federation Gkneral Chairman, BMAE, Mbntreal

AVWARD OF THE ARBI TRATOR



| consider firstly the allegation that the grievor was insubordinate
and di sregarded clear instructions fromhis Supervisor. | am
satisfied that M. MacDonald was told on April 26, 1985 that while
working at the Bridge at M| eage 59.5 Altawan Subdivi sion he was to
house hinself and his crew at the Consul Hotel in the town of Consul
some three mles distant. In fact because he did not find the
accommodation suitable, M. MacDonald arranged for acconodation for
his crew at East End Saskatchewan, sonme 35 miles away fromthe work
site. It appears, however, that the comunication between M.
MacDonal d and Assi stant Bridge and Buil di ng Master Anderson was |ess
than clear. According to the account of Foreman T. C. Scott which
the Arbitrator accepts, while Anderson instructed MacDonal d that he
and his crew were to stay at the Consul Hotel, when MacDonal d

obj ected to the inadequacy of the accommpdati on M. Anderson
apparently nmade no response. Having regard to the quality of the
evi dence, and in particular to the statement of M. Gallant that he
was placed under sone pressure by M. Anderson with respect to his
own testinony to the extent that it mght support the grievor, the
Arbitrator has sone difficulty resolving any doubt about this aspect
of the case in favour of the Conpany.

On the whole of the material | nust conclude that the initia
instruction to M. MacDonald was not sufficiently clear to convey to
himthat as Crew Foreman he was not free to choose alternate
accommodation as apparently had occurred in the past. His initia
failure to conply with M. Anderson's instruction, therefore, cannot
be viewed as bl amewort hy.

However, it should soon have becone clear to M. MacDonald that he
had m sunderstood his instructions. It appears undisputed that on
April 30, 1985 that he was informed by tel ephone, by B& Master D. M
Green, that he was instructed to stay at the hotel at Consul. He
neverthel ess renmnined at the Riverside Mtel in East End on the night
of that same day. The next day, on May 1, 1985, he was again
explicitly directed by M. Anderson to stay in Consul

Not wi t hst andi ng that directive, and the fact that Anderson cancelled
the crews' accommpdation at the Riverside Mtel, the grievor noved
hinsel f and his crew into the Cyprus Hotel in East End. VWhile it is
clear that M. MacDonal d had strong objections about the quality of
accommodation at Consul, it is equally obvious that he had

unequi vocal instructions which he deliberately refused to follow, at
| east as of May 1, 1985. |In the material before the Arbitrator, the
Uni on has not established that the proposed acconmpdati on was so
unacceptable as to give rise to an exception to the "work now, grieve
later” rule, although it does appear that subsequent events have

rai sed sone question about the quality of food and accommopdati on at
Consul. In all of the circunstances, and having particular regard to
the evidence of M. Gallant, the Arbitrator deens it appropriate to
substitute the inposition of 15 denerit marks against the grievor in
respect of the events of late April and early May 1985.

The second al |l egati on concerns the purported falsification of M.
MacDonal d' s expense account in April of 1985. It is undisputed that
he cl ai med expenses in the anobunt of $15.00 per day for neals in
respect of April 1, 2, 3, 4 and 8, notwithstanding that he was not at
work on those days due to illness. On a careful review of the record



the Arbitrator is satisfied that the grievor's explanation that this
was an error on his part and not a deliberate fraud should be
accepted. There was plainly no attenpt on his part to falsify his
time sheets. Contrary information on his tinme sheets would virtually
assure detection of the discrepancy in his expense claim It also
appears that the grievor's expense account was filed on April 30,
1985, some three weeks after the days in question. On the whole the
Arbitrator is satisfied that the erroneous clai mwas an oversi ght on
his part.

That concl usi on, however, does not nean that M. MacDonal d was
entirely without fault. It was plainly his responsibility to submt
accurate and supportabl e expense clains for the period in question.
His failure to do so obviously constituted a derilection of duty
deserving of some discipline. The 10 denerit marks assessed by the
Conpany are based on a supposition of deliberate deceit by the
grievor. |In the circunstances, the Arbitrator is satisfied, given
that the claimwas in fact due to a lack of care on the grievor's
part, 5 demerit marks woul d be the appropriate nmeasure of

di sci plinary response.

For the foregoing reasons the grievor's disciplinary record shall be
adjusted to reflect an assessnent of 20 denmerit nmarks in substitution
of the total of 40 denmerit marks registered against him | retain
jurisdiction in the event of any dispute between the parties
respecting the interpretation or inplenentation of this decision.

M CHEL G PI CHER,
ARBI TRATOR



