CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1595
Heard at Montreal, Wednesday, Decenber 10, 1986

Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Eastern Regi on)
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:

On Bulletin No. 19, dated Decenmber 2, 1985, M. K D. Lawrence was
awarded a Track Mintenance Foreman's position on a tenporary basis
at Streetsville. He was also awarded a Leadi ng Track Maintainer's

position at Streetsville on a permanent basis, by the same bulletin

JO NT STATEMENT OF | SSUE
The Uni on contends that:

1. The Conpany violated Section 14.9, Wage Agreenent 41 by awarding
M. Lawrence a position in two different classifications.

2. The award of Leading Track Miintainer at Section 1, Streetsville
be renmoved from M. Law ence and awarded to the next senior
applicant to this position.

3. Until this correction is made, M. L. P. Lewis be conpensated for
the difference in wages he received to that of Leading Track
Mai nt ai ner from Decenber 2, 1985 and onward, or conpensation to
t he seni or applicant.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) H. J. TH ESSEN (SGD.) F. DI XON

Syst em Federati on FOR: General Manager
General Chairman Operation and

Mai nt enance
There appeared on behal f of the Conpany:
M K. Couse - Asst. Supervisor Labour Relations, CPR, Toronto
R. A. Col quhoun - Labour Relations Oficer, CPR, Mntrea
And on behal f of the Brotherhood:

Thi essen - System Federati on General Chairman, BMAE, O tawa

H J.
L. M Di Massinp - Federation General Chairman, BMAE, Nbntrea

AWARD OF THE ARBI TRATOR



The Union naintains that there has been a violation of Section 14.9
of Wage Agreement 41. That provision is as follows:

14.9 An enpl oyee who obtains a position by bid in a | ower
classification when work is available in the higher classification
shall forfeit his seniority in such higher classification.

It is not disputed that at the tine of Bulletin No. 19 M. Lawence
occupied a tenporary Leading Track Maintainer's position at
Orangeville. He then successfully bid to the higher rated tenporary
position of Track Maintenance Foreman at Streetsville, with the
understandi ng that he would | ater assunme the position of pernmanent
Leadi ng Track Maintainer at the sane | ocation

In this proceeding the burden of proof is upon the Union to establish
that the facts disclose a violation of Article 14.9 of the Collective
Agreenent. On the material before the Arbitrator it is clear that

M. Law ence obtained a position by bid in a higher classification
when work was available in the Iower classification. That is not the
ci rcunstance addressed in Article 14.9, which is restricted to the
reverse situation. On the facts as presented the Arbitrator cannot
find a violation of Article 14.9 of the Collective Agreenent and the
gri evance nust be dism ssed.

M CHEL G PI CHER
ARBI TRATOR



