CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
SUPPLEMENTARY AWARD

TO

Case No. 1596

Heard at Montreal, Thursday, June 11, 1987
Concer ni ng
VI A RAI L CANADA

and

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

(Decided on the basis of the parties' witten subni ssions)

There appeared on behal f of the Conpany:

M St-Jul es - Manager Labour Rel ations, Montrea
WW Riehl - District Supervisor, Ontario

A. Henery - Human Resources O ficer, Ontario

C. Pol Il ock - Labour Relations Oficer, Mntrea

C. Thomas - Human Resources O ficer, VIA Atlantic

And on behal f of the Brotherhood:

T.N. Stol - Regional Vice-President, Toronto

AWARD OF THE ARBI TRATOR

This grievance was heard on its nerits on Decenber 10, 1986, and
resulted in a finding that the work of certain counter ticket sales
positions at Brockville had been contracted out by the Corporation
contrary to the provisions of Collective Agreenment No. 1. The
remedi al portion of the order was in the follow ng terns:

The Arbitrator therefore finds that the contracting out of the
wor k of the two four-hour Counter Sales positions at
Brockville does not fall within the exceptions established in
Appendix Cto the Collective Agreenent. It therefore
constitutes a violation of Collective Agreenent No. 1, as

all eged by the Union. Accordingly the grievance nust succeed.
The Corporation is ordered to re-establish forthwith the
abol i shed positions in a manner consistent with the Letter of
Under st andi ng dated Septenber 28, 1984, and to assign the work
in question to bargaining unit enployees. The Corporation
shall futher conpensate any enpl oyee or enpl oyees adversely
affected in respect of any |oss of wages or benefits suffered



as a result of the abolishment of the positions in question

| retain jurisdiction in the event of any dispute between the
parties respecting the interpretation or inplenmentation of
this award.

Since the award the parties have resol ved npbst outstandi ng issues.

Not abl y, the positions in question have been reestablished and the
person occupying the Monday to Friday assi gnnent has been
conpensated. The only point of disagreement concerns the
conpensation, if any, payable in respect of the contracting out of
the two 4-hour shifts falling between 0100 and 0500 hours on Saturday
and Sunday.

It is conmon ground that that shift was permanently assigned to one
enpl oyee until January 8, 1986. Thereafter it becane vacant, and for
the 15 week period between the departure of the pernmanent enployee
and the purported abolishnment of the position by the Corporation, it
was filled on an overtine basis by enployees regularly schedul ed
during the remai nder of the week. The Union maintains that the 4
enpl oyees who covered that position on an overtime basis between
January 8, 1986 and March 26, 1986, the effective date of the
abol i shnment of the 2-day position, should be entitled to conpensation
at overtime rates.

The Arbitrator has sonme difficulty with that subm ssion. | accept
that the work which was contracted out for those shifts was
rightfully bargaining unit work, and some neasure of conpensation
woul d, prima facie, appear to be appropriate. It is not clear to the
Arbitrator, however, that if the Collective Agreenment had not been
violated by the Corporation the shifts in question would necessarily
have been worked on an overtinme basis over that 15 week period. The
mat eri al establishes that early in February 1986, |ocal managenent
became aware that the ticket sales positions were to be abolished
effective the end of March. It is reasonable to assume that absent
that information the Corporation would have taken steps to fill the
weekend position with a permanent enpl oyee, as it had previously,

t hereby avoiding the need to pay overtine rates. In other words, it
is far fromcertain that if the Collective Agreement had not been
viol ated and the work had not been contracted out, that the weekend
shifts woul d have been continued at overtinme rates after March 26,
1986. In the Arbitrator's view the greater likelihood is, as
occurred in the wake of the original award in his case, that a

per manent enpl oyee woul d have been assigned to those shifts, as had
previ ously been the case between October of 1984 and January of 1986.

It is necessary in a circunstance such as this to ask what woul d have
been the status quo had the contracting out not occurred. For the
reasons stated, | am satisfied, on the bal ance of probabilities, that
if the Conpany had viewed the weekend position as continuing on a
regul ar basis, it would have hired a pernmanent enpl oyee to cover the
ei ght hours in question. | cannot find that the Union has
established the work woul d necessarily have been assigned to the four
week-day enpl oyees on an overtine basis, even though that had been
the case in the weeks immediately prior to the abolishnent of the
position. In these circunstances | cannot conclude w th any

meani ngf ul degree of probability that there has been any nonetary

| oss to the four enpl oyees concerned.



As the position in question was vacant at the time of its
abol i shnent, it is nore accurate to conclude that no single
identifiable enployee was adversely affected by the abolishnment of

t he weekend position. By the same token, however, if one accepts the
prem se, as | do, that the position would have been occupied by a

per manent enployee, it nust be concluded that but for the contracting
out the Union would have been in receipt of dues in respect of any
wages paid to that enployee. To that extent the Union is adversely
affected by the contracting out. Therefore, even though wages will
not issue to any enployee in respect of the period in question
conpliance with the initial renmedial order in this case would require
that the Corporation pay to the Union such portion of the wages of a
per manent enpl oyee as woul d have been withheld fromhimor her on
account of Union dues and any other paynents, if any, to which the
Uni on woul d be entitled. Upon the paynent of such nobnies to the
Union the conditions of the renedial order in the instant case wl|
be satisfied.

M CHEL G PI CHER
ARBI TRATOR



