CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1604
Heard at Montreal, Tuesday, January 13, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON

DI SPUTE:
Di scharge of Trainman J. J. Marr, Nakina, Ontario.
JO NT STATEMENT OF | SSUE:
Trai nman Marr was di scharged for the alleged violation of:

Uni form Code of Operating Rules, Rule "G', Ceneral Operating
Instructions, Section 2, Item 2.2, while enployed as Trai nnan at
Naki na, 19 June 1985.

The Uni on has appeal ed the di scharge on the grounds that the Conpany
has not substantiated a violation of the rules cited; that the
provi si ons of Addendum No. 49 of Agreenent 4.16 applied at the
material tinmes; and that, in any event, discharge was too severe
given all the circunstances and the grievor's seniority.

The Conpany has declined the Union's appeal

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) R A BENNETT (SGD.) D. C. FRALEIGH
General Chai r man Assi stant Vi ce-President

Labour Rel ations

There appeared on behal f of the Conpany:

J. B. Bart - Labour Relations O ficer, CNR, Mntrea
D. W Coughlin - Manager Labour Rel ations, CNR, Mbntrea
S. C. Thomas - Trainmaster, CNR, Hamlton

E. M Dove - Lieutenant CN Police, CNR, Moncton

And on behal f of the Union:

R. A Bennett - General Chairman, UTU, Toronto

Tom Fl eni ng - Road Representative, UTU, Capreo

Bart Marcol i ni - General Chairman, CP Lines East, Toronto
John Marr - Gievor

AWARD OF THE ARBI TRATOR

At or about mdnight on the norning of June 19, 1985, Trainman J. J.



Marr reported for duty at Nakina to deadhead to Arnstrong on Train
215. Along with other enployees he was to operate Train 217 from
Arnmstrong back to Nakina. Wiile there is sone conflict in the

evi dence, the Arbitrator is satisfied that M. Marr was in a state of
i ntoxi cation due to the consunpti on of al cohol when he reported for
duty at Nakina. Follow ng an investigation he was di scharged for a
violation of Rule "G', General Operating Instructions, Section 2,
Item 2.2. That Rule provides:

GENERAL RULE G

In addition to the requirenments of this rule, enployees mnust
adhere to the foll owi ng: Enployees nust not use any drugs or
medi cation while on duty or subject to duty which may produce
drowsi ness or any condition affecting their ability to work
safely. It is the responsibility of the enployee to know and
understand the possible effects of any nedication or drug
prescri bed or chosen for use.

Bei ng under the influence of intoxicants, alcoholic beverages or
narcotics while on duty, or subject to duty is prohibited.

The Uni on questions whether, having accepted a call to report at

m dni ght, the grievor was "subject to duty" in the hours i mediately
precedi ng, particularly given that he was schedul ed to deadhead for
several hours before assum ng the active operation of a train. It
argues that M. Marr was not "subject to duty" in the hours before he
came to work within the neaning of General Rule G and woul d not have
been "on duty" while deadheadi ng.

The neani ng of the phrase "subject to duty" was given prior
consideration in CROA 557. In that Case a nunber of grievors were

di sciplined as a result of an incident which occurred when they were
dri nking while off duty, being scheduled to work the next day. The
Arbitrator concluded that at the material tine the enpl oyees were not
"subject to duty", and that no violation of Rule "G' was discl osed.
In so concluding, he reasoned in part, as follows:

The maj or question is whether there was a violation of Rule "G
which is as follows:

"The use of intoxicants or narcotics be enployees subject to
duty, or their possession or use while on duty, is prohibited."

The question whether or not the grievors were "subject to duty"”
is adifficult one. The expression does not appear to be defined
in the Uniform Code. The grievors mght, as they acknow edged,
have received a call at any time, and in this sense they were
"subject to duty". On the other hand, their status was certainly
one of being "off duty" at the material tinmes. Once they had
recei ved and accepted a call, then | think it is clear they would
be "subject to duty". But it is by no nmeans clear that, having
gone off duty, and having no reason to expect a call before the
nor ni ng, they should be considered as subject to duty and thus
prohi bited from dri nki ng.



...In ny view the four grievors were not "subject to duty" within
the neaning of Rule "G'. While a definitive interpretation of

t hat phrase should not be expected in a single case, it is ny
view that it should be read in view of the obvious purpose of the
rule as a whole, nanely to protect persons and property fromthe
dangers of the operation of railway equi pnent by those not in a
fit condition to do so. Thus enployees who are on duty, or who
may be expected to be on duty within the period during which they
nm ght be affected thereby, must not consune intoxicants or
narcotics. An enployee who had accepted a call would, in mny
view, clearly be "subject to duty" and there may well be other

ci rcunmst ances where that status would apply. The nere fact,
however, that an unanticipated call mght be nmade at any tine
woul d not, of itself, nmake an enpl oyee subject to duty within the
nmeani ng of Rule "G'. Here, | find that the grievors were not
subject to duty in that sense, and that they were not in fact in
violation of Rule "G'.

The different issue raised in this grievance is whether an enpl oyee
who accepts a call for duty which involves an initial portion of
deadheading is "subject to duty" within the nmeani ng of General Rule
"G', and therefore prohibited from being under the influence of

al cohol. It is clear that in CROA 557 the Arbitrator did not purport
to establish an exhaustive interpretation or definition of the term
"subject to duty". It is noteworthy, however, that he did stress
that an enpl oyee who had accepted a call should be viewed as subject
to duty. |Is there any reason why that view should be qualified
because a call involves a segment of tine during which an enployee is
deadheading on a freight train? | have difficulty seeing how it can

It is not disputed that whil e deadheadi ng an enpl oyee i s under
Conpany orders, discharges an obligation to the Conpany, and is paid
for doing so. While deadheading may not involve active service in
the operation of a train, it is difficult to conceive that the
parti es woul d have intended to countenance the attendance on a
freight train of a deadheadi ng enployee in a state of intoxication
A purposive interpretation of General Rule "G' mnust surely
contenpl ate that deadheadi ng enpl oyees who board, nove about inside
and travel on a noving freight train cannot be taken to do so safely
while in a state of intoxication. The hazard which they pose to
thensel ves and to other enployees who nmay be actively engaged in the
operation of the train should need little elaboration. The
interpretation which nmay govern an enpl oyee deadheadi ng on a
passenger train, particularly after his or her active service is
conpl ete, does not arise for consideration in this case. In |light of
t hese considerations, | amsatisfied that an enpl oyee who has
accepted a call such as the grievor did is "subject to duty", and
whi | e deadheading is "on duty”, within the nmeaning of General Rule
"G'. On this aspect of the case the position of the Conmpany must be
sust ai ned.

Further conflict surrounds the issue of whether the grievor had
actually commenced his duties at the tine his state of intoxication
was detected by his Supervisor. It appears to be conmon ground that
if he had not yet reported for duty at the tinme of detection, for a
first offence (which this was) he mght not be liable to dism ssal
in accordance with Appendix A of the Collective Agreement governing



the Great Lakes Region. In this regard the Arbitrator mnmust accept

t he evidence of Trainmaster S. C. Thomas, who spoke with the grievor
and renoved himfrom service on the occasion in question. The

evi dence establishes that during his interview of the grievor M.
Thomas checked M. Marr's watch, noting that it was at six mnutes
past m dnight, which was after his reporting tine. 1In the
Arbitrator's viewit is significant that although the grievor
attended the hearing, he was not called to give any evidence to the
contrary. In the circunstances, therefore, | conclude that Appendi x
A referred to as Addendum No. 49, and the Note appended to it under
Item 2, have no application.

There is, however, substantial evidence to consider in respect of the
i ssue of mtigation, and the exercise of the Arbitrator's discretion
in respect of the substitution of a penalty | ess severe than

di scharge. Following his term nation the grievor cane to the
personal realization that he is an alcoholic. He sought professiona
hel p for his nedical problem undergoing a twenty-eight day
in-patient treatment at the Renascent Centre in Toronto. Since then
he has pursued a follow up program under the auspices of Alcoholics
Anonymous. The material before the Arbitrator confirms that he has
to this point enjoyed a successful rehabilitation, and shows every
sign of continuing on a course of responsible control over his

medi cal condition. Close to a year has passed since he sought help
for his problem during which tinme he has nmade substantial persona
strides. It is equally significant that the grievor is a |ong
servi ce enpl oyee whose record i ncludes no prior incident of this

ki nd.

For the foregoing reasons the Arbitrator deens it appropriate that a
| esser penalty be substituted for that of discharge. The grievor
shall be reinstated in his enploynent, w thout conpensation or
benefits, but wi thout |oss of seniority, with his disciplinary record
to stand at 30 denerit marks. M. Marr's reinstatenent is

condi tional upon his providing to the Conmpany, on a quarterly basis,
a witten confirmation provided by Al coholics Anonynous, or a
simlarly recogni zed agency, of his continuing participation in a
foll owup program for not |ess than two years fromthe date of his
reinstatenent. | retain jurisdiction in the event of any dispute
bet ween the parties respecting the interpretation or inplenentation
of this award.

M CHEL G PI CHER
ARBI TRATOR



