CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1607
Heard at Montreal, Wednesday, January 14, 1987
Concer ni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Time claimon behalf of M. |I. Prescott and other enployees for
performng work in two sleeping cars as a result of Corporate changes
ef fective January 30, 1986.

JO NT STATEMENT OF | SSUE:

Following the rejection of the second settlenent for Collective
Agreenent No. 2 by the nenbership, the Mnister of Labour inforned
both the Corporation and the Brotherhood on January 15, 1986, that he
woul d be taking no further action to conciliate the dispute.

The Corporation subsequently advi sed the Brotherhood on January 16,
1986, of its intent to alter the terns and conditions of enploynent
of On-Board Services enployees effective January 30, 1986, to include
the foll ow ng:

Porters may be required to perform Porters' duties in nore than
one sleeping car on trains 11/12 Mntreal -Halifax, 59/58
Mont real - Toronto, 9/1-2/10 Montreal and Toront o- Vancouver.

The Brot herhood maintains that the above change is in violation of
Article 4.4(a) and Article 23.5 of Collective Agreenment No. 2.

The Corporation contends that the change in the terns of enpl oynent
and conditions was inplenented in accordance with Section 148, Part
V, of the Canada Labour Code, and within the tinme frame prescribed
t herein.

FOR THE BROTHERHOOD: FOR THE COMPANY

(SGD.) TOM McGRATH (SGD.) A D. ANDREW

Nati onal Vi ce-President Acting Director, Labour
Rel ati ons

There appeared on behalf of the Corporation:
Dave Andrew - Director, Labour Relations, VIA Rail Canada
Inc. Montrea
Marcel St-Jules - Manager, Labour Relations, VIA Rail Canada Inc.
Mont rea
C. O Wite - Oficer, Labour Relations, VIA Rail Canada Inc.



Mont r ea

R Klinczak - Manager, Human Resources, VIA Rail Canada |nc:
Toronto

J. Kish - Oficer, Personnel & Labour Rel ations, VIA Rai
Canada

And on behal f of the Brotherhood:

T. N Stol - Regional Vice-President, CBRT&GW Toronto

Tom Mc G at h - National Vice-President, CBRT&GW O tawa

A Cerilli - Regional Vice-President, CBRT&GW W nni peg

Gaston Cote - Regional Vice-President, CBRT&GW Montrea

G Boudreau - Regional Vice-President, CBRT&GW Moncton

J. A Craig - Regi onal Vice-President, CBRT&GW Vancouver

AWARD OF THE ARBI TRATOR

It is conmon ground that effective January 30, 1986, a point in tine
followi ng the expiry of the Canada Labour Code's statutory freeze of
the terms of the Parties' Collective Agreenent, the Corproation nmade
several changes to terns and conditions of enploynent, including an
alteration in the assignment of Porters that gives rise to this
grievance. It is well settled that the Corporation is at liberty to
make such changes during that "open period" (See Re Bell Canada Ltd.
and Communi cati ons Uni on Canada 1978), 17 L.A.C. (2d) 119 (Picher),
affd 97 D.L. R (3d) 132, 23 0.R (2d) 01 sub nom Re Comunications
Uni on Canada and Bell Canada (Div. Ct.). The decision of the
British Colunmbia Court of Appeal, as yet unreported, dated Cctober 2,
1986 in Canadi an Associ ation of Industrial Mechanical and Allied

Wor kers, Local 14 and Paccar or Canada Ltd. (Canadian Canworth
Conpanv Division), dealing with the provisions of the Labour Code of
that Povince, cited by the Union, has no application in this matter.
The Arbitrator nust therefore conclude that the Corporation was
entitled to alter the terns and conditions of enploynent as it did,
and that both the assignnent of the work and the renuneration of the
enpl oyees was in keeping with the provisions of the Canada Labour
Code, albeit its actions were outside the purview of the Collective
Agreenment. For that reason the Union's conplaint in respect of these

actions cannot succeed. In light of that conclusion |I need not
consi der the issue of whether the grievance and arbitration
provi sions were treated by the Corporation as still in effect. Even

if it were so no violation of the Union's rights would be disclosed.

The alternative argunent of the Union is that the retroactivity of

t he subsequent Coll ective Agreenent, which overlaps the period of the
di sput ed assignnments, brings the Corporation's actions within the
provi sions of the current agreement. The Arbitrator has equa
difficulty with that subm ssion. Wile it is generally acknow edged
that provisions for retroactivity apply to general provisions such as
wage rates and the conputation of enpl oyees' entitlenent to benefits,
the predominant arbitral view is that, absent specific |anguage to
the contrary, the actions of an enployer changing terns and
conditions of enploynent during the open period are not undone by a
general provision for retroactivity. This was perhaps best expressed
in Penick Canada Ltd. (1966), 17 L.A.C. 296 (Weatherill) here the
Arbitrator nade the foll ow ng observations:



The purposes of the duration clause would appear to be
several, and to include (a) the establishement of continuity
as between successive agreenents; (b) the establishment of
equal | y-spaced term nati on dates and hence of equally-spaced
peri ods of negotiation; and (c) the provision for
retroactivity of at |east sone of the provisions of the
agreenent. It is clear that the agreement was neant to
provide for retroactivity of the negotiated wage increase.
(For a sonewhat anal ogous situation where an enpl oyer was
required to pay increased overtine rates on a retroactive
basis, see Re U A W and Dupl ate Canada Ltd. (1952), 5 L.A C
1779 (Hanrahan). It cannot, however, be said that the effect
of the duration clause is to render the collective agreenent
retroactive for all purposes. Wile it is clear enough that
the provision was intended to neke "nonetary" itens
retroactive, it would require the clearest |anguage to
transformthe | egal effect of things done by the parties
during the time when there was in fact no collective agreenent
in effect. To conclude, for instance, that, by virtue of the
duration clause, the collective agreenent should be considered
as being in effect during the time enployees were on strike,
woul d necessarily involve the conclusion that the strike was
unl awful and woul d subject the union to a possible liability
in damages to the conpany for its |oss of production. It
woul d be inpossible, however, in the absence of plain | anguage
to such effect, to separate this absurd conclusion fromthe
concl usi on that other "non-nonetary" provisions of the
col l ective agreenent may be considered as being in effect
during the period prior to Cctober |13th. There is no such

| anguage in the collective agreenent.

In the instant case there is nothing in the Collective Agreenent that
woul d suggest that the parties intended that the back in tinme to
convert what were |awful actions of the Corporation during the open
period to violations of the Collective Agreenent executed
subsequently. It would, in the Arbitrator's view, require clear and
unequi vocal | anguage in the Parties' Menorandum of Settlenent or

Col | ective Agreenent to support such a concl usion

For all the foregoing reasons the grievance nust be dism ssed.

M CHEL G PI CHER
ARBI TRATOR



