CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1613
Heard at Montreal, Tuesday, February 10, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Cl ai m of Conductor D. R Daniel son of Thunder Bay for Ceneral Holi day
paynment, 27 December 1983.

JO NT STATEMENT OF | SSUE:

On 26 Decenber 1983, a general holiday, at 1130 hours, Conduct or
Dani el son booked sick off his regularly assigned position as
Conductor in the south pool. Wile on booked off status his
assignment was called to work at 1615, 26 Decenber 1983. The
assignment was then called to work for a turn out of Atikokan the
away from hone term nal at 0600 on 27 Decenber 1983, a genera
hol i day. Conductor Dani el son booked back onto the working board at
0647, 27 Decenber 1983 and was held waiting the return of his

assi gnnment which returned at 1105, 28 Decenber 1983. He submitted a
claimfor paynment for the general hol diay on Decenber 27, 1983, which
was declined by the Conpany.

The Union contends that Conductor Dani el son was avail able for the
holiday and is entitled to paynent.

The Conpany declined the Union's appeal

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) LARRY OLSON (SG.) D. C. FRALEIGH
FOR: General Chairman Assi stand Vi ce-President,

Labour Rel ati ons

There appeared on behal f of the Conpany:

L. A Harns - Labour Relations Oficer, CNR Montrea
J. R Hnatiuk - Manager Labour Rel ations, CNR Montrea
D. Lord - Labour Relations Officer, CNR Montrea
M C. Dar by - Coordinator Transportation, CNR Montrea
K. J. Knox - Manager Labour Rel atins, CNR W nni peg
P. Morrisey - Labour Relations Oficer, CNR W nnipeg

And on behal f of the Union:

L. H dson - Vice-General Chairman, UTU W nni peg



ew s - Secretary, UTU Coquitlam

C S L
R J. Proul x - Vice-President, UTU Ot awa

AWARD OF THE ARBI TRATOR

It is conmon ground that M. Daniel son was a conductor in unassigned
service at Thunder Bay. Because he booked off sick on December 26,
1983, he was not able to respond to a call for his crew, at 1615
hours on Decenber 26 to deadhead by bus to Ati kokan. A spare
conductor was called to take his place. In consequence of that he
m ssed service with his crew, including work train service out of

Ati kokan on Decenber 27 and through frei ght service back to Thunder
Bay on Decenber 28, 1983.

Conduct or Dani el son booked back on to the working board at 0647 hours
on Decenber 27, 1983. 1In fact he was not given any assignment on

t hat day, but was held waiting the return of his crew. It appears
that he was returned to his position on the crew upon its arrival in
Thunder Bay on Decenber 28, 1983, at 1105 hours. Decenber 27 is a
holiday for the purposes of the Collective Agreenment.

The sol e issue is whether Conductor Daniel son was "avail abl e for
duty" on Decenber 27 within the neaning of Article 128.2 (c) of the
Col I ective Agreenment which provides as follows:

128.2 In order to qualify for pay on any of the holidays
specified in paragraph 128.'1, an enpl oyee shall have conpl eted
30 days oi continuous enployee relationship and in addition

(c) unless cancelled, shall be available for duty on such holiday
if it occurs on one of his work days excl udi ng vacati on days.

The thrust of the Conpany's position is that the grievor was in

ef fect unavail able for duty because he booked off on the day prior to
the date of the holiday and was therefore unable to work with his
crew, which had I eft Thunder Bay the day prior, and was then working
out of Atikokan. The Union, on the other hand, subnmits that the
grievor was in fact available for whatever assignnent mght arise,

i ncluding the possibility of an enmergency assignnment, once the
assignnment of all other enployees had been exhausted in keeping with
the ternms of the Collective Agreenent.

A simlar issue was considered in CROA Case 1123, which involved the
same parties in respect of Collective Agreenent 4.16 covering the
Eastern Lines. It was there held that an enpl oyee was "avail able for
duty" within the meani ng of sub-paragraph (c) where he was avail abl e
for sone 22 hours, rather than the whole 24 hours of the cal endar day
of the holiday. It is instructive to note that the Coll ective
Agreenment then under consideration included the operative provisions
of Article 128.2 under what is there Article 77.2 which al so provides
in part, as follows:

(e) enployees except if on the spare board, who are unavail abl e



when call ed or book off for their assignnents which conmence on
the day before a general holiday and thereby make thensel ves
unavail able for a return novement on the general holiday will not
be consi dered as avail abl e under sub-paragraph (c) of this

par agraph. This sub-paragraph (e) shall not apply to an enpl oyee
covered by the provisions of itens (2) and (3) of sub-paragraph
(c) of this paragraph.

The foregoi ng | anguage woul d appear to capture the circunstances of
the instant case. It is significant, however, that Article 128.2 of
the instant docunent, Collective Agreenment 4.3, contains no
provisions in the same terns as or simlar to the | anguage of Article
77.2 (e). In other words, Collective Agreenent 4.3, which governs
the services of trainmen and yardnen in the Prairie and Muntain
Regions is substantially different in its |anguage from Col |l ective
Agreenent 4.16, which was negotiated separately in respect of

trai nmen and yardnmen on the Eastern Lines,

interpreted in CROA 1123.

It istrite to say that words in a Collective Agreement should be

gi ven their plain and ordinary meaning. The concept of being

"avail able for duty" is obviously different from being on duty or
for that matter, being likely to be placed on duty. 1In the case at
hand Conduct or Dani el son booked onto the working board at 0647 hours
on Decenber 27, 1983. He was, for the overwhel ning portion of that
day, at all tinmes available for duty, whether or not he was call ed.

What ever the equities may be, absent specific | anguage of the kind
found in Collective Agreenent 4.16, and nore particularly Article
77.2 (e) of that document, the Arbitrator has no basis upon which to
accept the interpretation of Article 128.2 advanced by the Conpany.
For these reasons, the grievance nust be allowed.

The claimfor paynent of the general holiday on Decenber 27, 1983,
submi tted by Conductor D. R Danielson shall be paid forthwth.
retain jurisdiction in the event of any dispute between the parties
in respect in the interpretation or inplenmentation of this award.

M CHEL G PI CHER,
ARBI TRATOR



