CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1615
Heard at Montreal, Tuesday, February 10, 1987
Concer ni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:
Filling of positions under 12.7 of Collective Agreenment No. 1.
JO NT STATEMENT OF | SSUE

M. G Eng submitted a witten application under Article 12.7 which
was previously awarded (not assigned) to an enployee with | esser
seniority out of a different departnent.

The Brotherhood's contention is that the intent of Article 12.7 is to
fill the known vacancy with the Senior enployee who so desires the
position as locally arranged. |In the absence of such arrangenent,
further claimng that the Department Head cannot bypass enpl oyees of
his own departnment nor does Article 12.7 allow the Corporation to
overl ook the senior qualified enployee who is avail abl e.

The Corporation had deni ed the Brotherhood' s contention and nmintains
that the awardi ng of positions in accordance with Article 12.7 is not
restricted to the senior enployee.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON

(SGD.) TOM McGRATH (SGD.) A D. ANDREW

Nati onal Vi ce-President Acting Director, Labour
Rel ati ons

There appeared on behalf of the Corporation:

M St-Jul es - Manager, Labour Relations, VIA HQ
C. O Wite - Oficer, Labour Relations, VIA HQ
K. Geen - Director, Ceneral Accounting, VIA, HQ
C. Pol 1l ock - Oficer, Labour Relations, VIA HQ

And on behal f of the Brotherhood:

T.N. Stol - Regional Vice-President, CBRT &W Toronto

AWARD OF THE ARBI TRATOR

The narrow i ssue is whether Article 12.7 contenpl ates the assi gnnent
of a tenporary vacancy to "the" senior qualified enployee. It is not



di sputed that an enployee junior to the grievor was given the
assignnment that is the subject of this grievance, being a tenporary
assignnment for approxi mtely 10 days.

Article 12.7 provides as foll ows:

Tenporary vacanci es of ten working days or |ess, and vacancies in
ot her positions pending occupancy by the successful applicant may
be filled by a qualified senior enployee at the station or

term nal affected, who desires the position, w thout the necessity
of advice notice or bulletin. An enployee filling a tenporary
vacancy pendi ng occupancy by the successful applicant will not be
subj ect to displacenment during the first 30 days of occupancy.
When it is known that a tenporary vacancy will occur, enployees
desiring the position may be required, as locally arranged, to
make their intentions known sone tinme prior to the starting tine
of the vacancy. The enployee, so assigned, will not be subject to
di spl acenment during such period, except by a senior qualified

enpl oyee unable to hold work at the station or term nal affected.

The | anguage of the foregoing Article was interpreted in CROA 710, a
grievance involving the instant Union and the predecessor of the

Cor poration, the Canadi an National Railway Conpany. The Arbitrator
in that award el aborated reasons why Article 12.7 is drafted in terns
that preserve the discretion of the Conpany to fill tenporary
vacancies with the least disruption to its nornmal operations. He
specifically concluded, in ny view correctly, that the ability of a
Conmpany to fill a position by selecting "a qualified senior enployee”
does not require the enployer to assign the position to "the" senior
enpl oyee who may wi sh to have it. That interpretation has been

pl ainly known to the parties at |east since 1979, and no materia
amend nment of the Article has been made since that tinme. |In the
circunstances | nust find that the interpretati on advanced by the
Corporation is correct, and the grievance nust be dism ssed.

M CHEL G PI CHER
ARBI TRATOR



