CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1620

Heard at Montreal, Wednesday, February 11, 1987
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Time clai mon behalf of Foreman Mechanic E. G Del ong of Branpton
claimng the difference in rates of pay between a Foreman Mechanic
and a Mechanic "A" when he worked an overtine shift, as a Mechanic
"A" on April 20, 1985.

JO NT STATEMENT OF | SSUE:

On April 20, 1985 M. Delong was called to work an overtine shift on
a rest day of his regular assignnent. At the tinme he was called, M.
Del ong was advi sed that the overtine assignment to be work was that
of a Mechanic "A". M. Delong accepted the call and was conpensated
at the Mechanic "A" rate of pay.

The Brotherhood' s contention is that M. Del ong shoul d have been
conpensated at the rate of pay of his regular Foreman Mechanic's
position under the provisions of paragraph 5.8, Article 5, Agreenent
5. 1.

The Conpany deni ed the Brotherhood's contention and declined paynent
of the time claim

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) TOM McGRATH (SGD.) JUNE PATRI Cl A GREEN
Nat i onal Vi ce-President FOR: Assi stant

Vi ce- Presi dent
Labour Rel ati ons

There appeared on behal f of the Conpany:

M M Boyl e - System Labour Rel ations Oficer, CNR, Montreal
WW W1 son - Manager Labour Rel ations, CNR, Montreal

S.F. McConville - System Labour Relations Oficer, CNR Montreal
R. J. Boyko - Carl oad Supervisor, MacM Il an Yard, CNR,
Toronto

And on behal f of the Brotherhood:
B. Gee - Representative, CBRT&GW Toronto

AWARD OF THE ARBI TRATOR

The issue at hand is the interpretation of Article 5.8 of the



Col | ective Agreenent, which provides as follows:

5.8 Enpl oyees required to work on their assigned rest days shal
be paid at one and one-half tinmes their hourly rate with a

m ni rum of three hours for which three hours service may be
required, except:

(a) as otherw se provided under Article 6;

(b) where such work is performed by an enpl oyee noving from one
assignment to another in the application of seniority or as
| ocal Iy arranged.

The Union submits that the words "their hourly rate" appearing in the
foregoing Article refer to the rate of the position regularly
occupi ed by the enpl oyee, and not to the rate of the job to which he
or she is assigned on an overtinme basis, as mmintained by the
Conpany.

The positions advanced by the parties reflect two conpeting views of
t he purpose of overtine rates. One theory is that having worked a
full work week at regular rates, an enployee ought not to be required
to work on his or her day off w thout sone substantial nonetary
conpensation. It is common ground that if the interpretation of the
Conpany prevails, an enployee could earn overtine rates in a | ower
rated position which would anbunt to little nore than that

i ndividual's straight time rates in his or her regular job. In that
ci rcunstance, fromthe standpoint of the individual there would be
little or no overtime premiumfor the |oss of a day's rest.

The alternative theory, underlying the position of the Conpany, is
that enpl oyees are paid at the rate which attaches to the work which
they perform |If, as in this case, a Foreman Mechanic is assigned
the work of a Mechanic "A", it is the rate of that | ower
classification which is payable, at least as far as overtinme work is
concerned. It is common ground that that would not happen, however,
when a higher rated enployee is assigned to the work of a | ower rated
classification during regular, non-overtinme hours. |In that situation
Article 21.1 of the Collective Agreenent specifically provides that
"an enpl oyee tenporarily assigned to a |lower-rated position shall not
have his rate reduced.".

The Col | ective Agreenent contenpl ates the negotiation of |oca

overtime provisions. It appears, however, that in a nunber of
| ocations, including Branpton where this grievance originates, no
speci fic agreenent has been articulated. |In other |ocations

arrangenents sonetimes provide for overtine to be worked at one and a
hal f tinmes the enployee's regular rate of pay, even if the work is in
a lower rated classification. |In other |ocations, arrangenents
consistent with the position of the Conpany in this case, where
overtinme rates are paid on the basis of the job perfornmed, have been
agreed to. \While the Conpany suggests that a practice of applying
the latter interpretation has operated in Branpton for some ten
years, the consistency of the practice is questioned by the Union
Absent clear evidence as to the nature and frequency of the occasions
when hi gher rated enpl oyees have been paid overtine rates within a



| ower classification, it is difficult for the Arbitrator to attach
signi ficant weight to the argument based on past practice.

The grievance nust be resol ved on the | anguage and purpose of Article
5.8. There can be little doubt that underlying the provision is an
acceptance of the notion that an enpl oyee who is forced to sacrifice
a rest day should be conpensated at premumrates. That purpose
woul d obviously be defeated if the enpl oyee were obligated to work on
what ot herwi se woul d be a day off, for an overtine rate in a | ower
classification which was in fact equal to or inferior to his or her
regul ar straight tine rate. | find it difficult to conclude that the
parti es woul d have contenpl ated such a result. Different

consi derations arise, however, if an enpl oyee accepts a call for
overtinme on a purely voluntary basis, and is not obligated to work
overtinme. |In that circunstance the enployee is given the alternative
of taking the day off as schedul ed, or earning sone extra noney for
working within the lower rated classification on the overtinme day.

In that there is nothing offensive to the principle that an enpl oyee
shoul d receive prenmi um pay when he or she is forced to work overtine.

It is, inthe Arbitrator's view, significant that Article 5.8 speaks
in ternms of enployees "required to work on their assigned rest days".
It is conmon ground that in the instant case Foreman Mechani c Del ong
was not required to work overtine as a Mechanic "A", but voluntarily
accepted when requested to do so. He was, in other words, free to

take his day off. |In these circunstances, noting that it was not
suggested by the Conpany that the grievor could or would have been
di sciplined for declining the call, | nust find the interpretation

advanced by the Conpany to be nore conpelling. Wen overtine is
voluntary, it is payable at the rate of the classification of the
work performed. When it is required, in the sense that is is

mandat ory, and enforceabl e through discipline, "their hourly rate"
refers to the rate of the enployee's regular classification. | note
that the facts in this case are clearly distinguishable fromthose in
CROA 641, involving a separate Collective Agreenent under which an
enpl oyee was disciplined for refusing to performenergency repairs on
a renote transmitter on an overtine basis.

For these reasons, the Arbitrator nust conclude that the
interpretation advanced by the Conpany is correct, given the facts of
the instant case. For the reasons expressed above, however, | am not
persuaded that Article 5.8 can be interpreted to force an enployee to
work overtime involuntarily for rates bel ow those payable for his or
her regular classification. It also should perhaps be noted that it
was not suggested by the Conpany that Article 5.8 does not require
the payment of overtime at the rates of an enpl oyee's regul ar
classification when he or she voluntarily accepts overtime work
within that classification. The Agreenent plainly contenpl ates that
that would be so, and that is well reflected in the practice of the
parties.

For the reasons related, the grievance nust be dismn ssed.



M CHEL G PI CHER,
ARBI TRATOR.



