CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1628
Heard at Montreal, Tuesday, March 10, 1987
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Cl ai nrs of Conductor W K. Anderson and crew, Mose Jaw, for held
away-fromhome termnal tine in the amunt of 41 and 37 miles on
January 15 and 21, 1986 respectively, when held in excess of 12 hours
bet ween tours of duty at other than hone term nal

JO NT STATEMENT OF | SSUE:

On January 14 and 21, 1986, Conductor Anderson and crew were called
for unassigned work train service in accordance with the provisions
of Article 20, Clause (f) which states as foll ows:

"When an unassigned crew is used in work train service the crew
will be paid work train rates and under work train conditions.

If such crewis tied up at a terminal it will take its turn out
i n unassi gned service.

Work train service of six day duration or |longer will be
advertised and made a regul ar assi gnment.

Shoul d the crew be required to handl e revenue freight cars other
than those required to be nmoved in connection with the work
servi ce being perforned, the first paragraph of this C ause wll
not apply. In such event the crew will be regarded as
performng work train service en route and under through freight
conditions."

On January 14, 1986, Conductor Anderson and crew were tied up in
Rosetown at 1710. They resuned their work train service at 0830 on
January 15, 1986. On January 21, 1986 Conductor Anderson and crew
were tied up in Rosetown at 1700. They resuned their work train
service at 0800 on January 22, 1986.

Clains were subnmitted for being held at other than hone terminal in
excess of 12 hours in accordance with the provisions of Article 15,
first paragraph, which states as foll ows:

"UNASSI GNED SERVI CE

Trai nmen in pool freight and in unassigned service held at other



than home terminal |onger than 12 hours w thout being called for
duty will be paid on the mnute basis of 12 1/2 miles per hour
at the rate of class of service last perforned for all tinme held
in excess of 12 hours except that in cases of weck, snow

bl ockade or washouts on the subdivision to which assigned

trai nmen held | onger than 12 hours will be paid for the first 8
hours or portion thereof in each subsequent 24 hours thereafter
Time will be conputed fromthe tine pay ceases on the inconing
trip until the time pay commences on the next outgoing trip."

The Union contends that clearly this pool crew was working in

unassi gned service and such service is specified as com ng under the
provisions of Article 15, first paragraph. W ask that the clains as
noted in the dispute be all owed.

I nasnuch as Conductor Anderson and crew were paid at |least a m ni num
day for each day they were held in work train service as provided for
in Article 20 (a), the Conpany contends that they were properly paid
and have no further entitlenment to paynent for tine between their
tours of duty in work train service

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) J. H MLEOCD (SGD.) E. S. CAVANAUCH
General Chairman General Manager

Operation and Mi nt enance

There appeared on behalf of the Conpany:

M. D.A Lypka - Supervisor, Labour Relations, Prairie Region

M. B.P. Scott - Labour Relations O ficer, Mntrea

M. G W MBurney - Asst. Supervisor, Labour Relations, Prairie
Regi on

And on behal f of the Union:

. Robb - UTU-Sec. CP West, Thunder Bay
J. W Shannon - UTU-CP East, Vice General Chairman

AWARD OF THE ARBI TRATOR

The union relies upon the provision of Article 15 of the Collective
Agreenment. It is clear, however, that that is a general provision
respecting unassi gned service. The treatnment of unassigned crews in
work train service is nore particularly addressed in Article 20 of
the Agreenent. Clause (f) of that provision provides:

"When an unassigned crew is used in work train service the crew
will be paid work train rates and under work train conditions."

The basis of pay for work train service is described in Article 20
(a) which provides, in part, as foll ows:



Trai nmen assigned to work train service and held in that service

will be paid on the basis of 12-1/2 mles per hour at through
rates conputed fromtime crewis ordered for until laid up, and
will be paid equivalent to not |ess than eight consecutive hours

for every working day so held not including work | appi ng over
from previ ous day.

In the case at hand the grievors were plainly an unassi gned crew used
exclusively in work train service within the neaning of Article 20
(f). The ternms of the Collective Agreenent governing the paynent of
work train crews make no provision for additional paynent other than
for a basic day, save where nore than a basic day is actually worked.
It is not uncommon for work trains to be tied up on route after the

conpletion of a work day, as was the instant crew at Rosetown. In
that circunstance Article 20 (a) of the Collective Agreenent includes
speci fic guarantee provisions to protect a crewthat is laid up. It

is not apparent to the Arbitrator why, in that circunstance, the crew
shoul d require the further protection of Article 15.

The history of the application of Article 20 | ends support to the
positi on advanced by the Company. Prior to 1962 an unassi gned crew
in work train service received through freight rates and worked under
through freight conditions for the first two cal endar days, after
which it was subject to work train conditions. In other words, a

di stinction was then drawn expressly between work train conditions
and other rates or conditions.

There is further evidence to support the Conpany's interpretation

The Union's own recognition that unassigned crews in work train
service woul d be considered to be an assigned work train crew for the
pur poses of wages is reflected in a letter dated May 10, 1932 from
the Western Lines General Chairman of the Brotherhood of Railway

Trai nmen, a predescessor to the instant Union. Referring to the
predescessor provision to Article 20, General Chairmn Hendrick wote
at that tinme:

Article 3, Clause F was placed in the schedule to give the
Conmpany the right to use an unassigned crew in work train
service and the said crew were paid for the first two cal endar
days, they automatically becanme a work train crew as provi ded
for in Article 3, Clause A of the Schedule... An unassigned
crew, is paid for the two cal endar days, is a work train crew as
provi ded for under the work train Article.

It further appears that the interpretation advanced in this grievance
by the Conpany was again accepted by the CGeneral Chairman of the
Union in 1936. The 1936 minutes of the General Committee of

Br ot her hood of Railway Trainmen reflect a question being raised as to
the paynment to be made for an unassigned crew ordered for work train
service and tied up for Sunday. The crew s claimfor paynent under
the | ayaway-from honme rul e was deni ed by the General Chairnman who

rul ed:

That the claimwas not justified and could not be coll ected
under the schedule, as ... the crewis an assigned work train
crew, the Conpany had the right to tie themup at any point; the
same as a crew who secured a work train under Bulletin



The minutes note that the full General Committee of the Union
concurred in the ruling.

While the provision for the paynent of two cal endar days at through
freight rates has been renmoved, no other nmaterial change has been
made to the provisions of Article 20 (a). There is, in other words,
no reason to interpret the rights of an unassigned crew in work train
service laid up on route as being any different today than they were
in 1936. On the basis of the history of the provision, the
Arbitrator nust accept the assertion of the Conpany that when

unassi gned crews becone entitled to be governed by "work train
conditions" they are entitled only to the daily guarantee provided
for that work when tied up on route and cannot invoke the further
benefit of the hel d-away-from hone-provisions of Article 15 of the
Col | ective Agreenent. Any change in that entitlenent is a matter for
negoti ati on.

The Arbitrator therefore concludes that at all material tines
Conduct or Anderson and crew were an unassigned crew in work train
servi ce governed by the provisions of Article 20 of the Collective
Agreenment. As such they were covered by work train conditions and
were subject to the specfic provisions of Article 20 (a) in respect
of the period for which they were laid up at the end of the day's
work on the date in question. As they were paid at |east the

equi val ent of the guarantee of eight hours pay established for each
day they were held in work train service, their wage entitlenent is
fully satisfied. Article 15 is not applicable in the circunstances,
and the grievance nust be di sm ssed.

M CHEL G PI CHER
ARBI TRATOR



