CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1630
Heard at Montreal, Tuesday, March 10, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
JO NT STATEMENT OF | SSUE:

The Brotherhood contends the grievors, former Leading Track

Mai nt ai ners currently holding the position of Trackman, were entitled
to maintain their incunbencies when they did not bid on a bulletined
tenporary vacancy of Assistant Track Mi ntenance Foreman. The

Br ot her hood contends an enpl oyee does not have to protect a
classification in which he does not hold seniority, therefore the
grievors are entitled to nmami ntenance of basic rates in accordance
with Article 8.9 of the Enploynent Security and I ncone Miintenance

Pl an.

The Conpany di sagreed with the Brotherhood' s contention
JO NT STATEMENT OF FACTS:

Resulting fromthe July 1985 Track Reorgani zation, a nunber of forner
Leadi ng Track Maintainers could only hold positions of Trackman

Their rates of pay were thus protected under Article 8.9 of the

Enmpl oynment Security and | ncone Mai ntenance Pl an.

On 20 August 1985, M. P. K MCully was awarded by bulletin a
tenporary vacancy of Assistant Track Miintenance Foreman. As a
result of this award, all fornmer Leading Track Mintainers with
Leadi ng Track Maintainer seniority greater than M. MCully were
advi sed, pursuant to Article 8.9 of the Plan, that their incunbency
was being reduced tenporarily.

The Conpany considers that in accordance with Article 3.4(b) of

Col | ective Agreenent 10.8, Leading Track Miintainers are qualified to
fill temporary vacanci es of Assistant Track Mintenance Forenan.
Therefore in accordance with Article 8.9 of the Plan the grievors, in
order to maintain their incunbencies, were required to bid on the

hi ghest-rated position to which their seniority and qualifications
entitled them

The grievors, former Leading Track Mintainers, were qualified to bid
on the tenporary vacancy of Assistant Track Mai ntenance Foreman. Had
they bid on the position, it would have then been awarded to the
"senior qualified" applicant. The fact that the tenporary position
of Assistant Track Mai ntenance Foreman in question was awarded to one
of the former Leading Track Maintainers receiving the incunbency is
proof that the grievors are "qualified" to hold such a position



The Brotherhood submitted because the grievors had not established
seniority in the classification of Assistant Track M ntenance
Foreman in accordance with Article 3.4(c) of Collective Agreenent
10.8, they were not required to bid on that tenporary vacancy in
order to protect their seniority. The grievors would only be
required to protect their seniority in the highest classification
whi ch they have hel d, such position being Leading Track Mi ntai ner.

FOR THE BROTHERHOCQOD: FOR THE COVPANY

(SGD.) PAUL A. LEGROS (SG.) D. C. FRALEIGH
System Feder ati on Assi st ant

General Chai r man Vi ce- Presi dent

Labour Rel ati ons

There appeared on behalf of the Comapny:

T.D. Ferens - Manager Labour Rel ations, Mntrea
J. Dunn - Labour Relations O ficer, Mntrea
S. J. WIlians - Labour Relations O ficer, Mntrea

And on behal f of the Union:

J. Roach - General Chairnman, Mncton

P. G Legros - System Federation General Chairman, Otawa
L. Bol and - Federation General Chairman, London

W Mont gonery - General Chairman, Belleville

AWARD OF THE ARBI TRATOR

At the hearing the Union took the position that the grievors were not
required to protect their incunbency rates of pay solely because the
bul I eti ned position of Assistant Track M ntenance Forenman was at a

| ocation different fromwhere they were enployed. The Union appears
to be taking a position contrary to that of the Conpany with respect
to the meaning of the word "l ocation" appearing in paragraph (ii) of
Article 8,9 of the Enploynent Security and | ncone M ntenance Pl an
That Article provides, in part, as foll ows:

Mai nt enance of Basic Rates

8.9 An enpl oyee whose rate of pay is reduced by $2.00 or nore
per week, by reason of being displaced due to a
technol ogi cal, operational or organizational change, will
continue to be paid at the basic weekly or hourly rate
applicable to the position permanently held at the tine
of the change providing that, in the exercise of
seniority he;

(a) first accepts the highest-rated position at his
| ocation to which his seniority and qualifications
entitle him or



(b) if no position is available at his |ocation, he
accept the highest-rated position on his basic
Seniority Territory to which his seniority and
qualifications entitle him

The mmai nt enance of basic rates, and four-week
guarantees if applicable, will continue until

(i) the dollar value of the incunmbency above the
prevailing job rate has been maintained for a
period of three years, and thereafter unti
subsequent general wage increases applied on
the basic rate of the position he is hol ding
erase the incunmbency differential; or

(ii) the enployee fails to apply for a position, the
basic rate of which is higher, by an anount of
$2.00 per week or nore than the basic rate of the
position which he is presently holding and for
which he is qualified at the |ocation where he
i s empl oyed; or

(iii) the enployee's services are term nated by
di scharge, resignation, death or retirement.

The Conpany objects that the Agreed Statenent of |Issue nmakes no
reference to any dispute concerning the definition of "location" in
sub-paragraph (ii) of the foregoing provision. The Arbitrator mnust
agree that the Joint Statment of |ssue appears to deal only with the
contention of the Union that an enployee is not required to protect a
classification in which he or she does not hold seniority.

Article 12 of the Rules of Procedure of the Canadian Railway O fice
of Arbitration provides as follows:

12. The decision of the Arbitrator shall be limted to the
di sputes or questions contained in the joint statenent
submitted to himby the parties or in the separate
statement or statenents as the case may be, or, where the
applicable collective agreenent itself defines and
restricts the issues, conditions or questions which may
be arbitrated, to such issues, conditions or questions.

The foregoing provision makes it plain that it is not open to this
Arbitrator to deal with any matter that is not within the Joint
Statement of |Issue. For these reasons, the instant grievance cannot
be consi dered, and nust be dism ssed. That finding,is, of course,

wi t hout prejudice to the right of the Union to assert its position in
respect of the nmeaning of the word "location" in any appropriate case
in the future, provided that that issue is properly progressed

t hrough the grievance procedure.

M CHEL G PI CHER
ARBI TRATOR



