CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1644
Heard at Montreal, Thursday, April 16, 1987
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Di scipline of 30 denerits assessed Conductor G A Pohl of Moose Jaw,
Saskat chewan for direct refusal to carry out a proper instruction of
a Conpany Supervisor, My 26, 1986.

JO NT STATEMENT OF | SSUE:

On May 25, 1986, M. Pohl was the conductor on the Extra 5869 East
ordered at Moose Jaw for 2100. This train was a run through which
did not originate at Moose Jaw and therefore by Conpany rules
required only a #2 air test prior to departure. A pull-by inspection
had been perforned when this train had arrived at Mose Jaw and
consequently, a pull-by inspection performed by qualified carnen was
not required to be conducted prior to this train's departure. Sone
initial problems with the air test were experienced which caused sone
concern to Conductor Pohl who requested and was granted a pull-hby

i nspection by a carnan. Conductor Pohl requested and was denied two
carnmen, one on each side of the train, to performthe inspection.
Conduct or Pohl advised the Yard Supervisor that he would not |eave
unl ess two carnmen were used. The Yard Supervisor instructed
Conductor Pohl to | eave under protest which M. Pohl refused to do.

A second carman was eventually supplied and the train under the
direction of Conductor Pohl |eft w thout further del ay.

It is the Union's contention that Conductor Pohl's actions were taken
out of genuine concern for the safety of his train and not to be

i nsubordi nate and therefore the discipline is unwarranted and request
that it be renoved.

The Conpany denies the Union's position and contends that because
Conductor Pohl did not have proper justification for his refusal to
conply with the instruction of the Yard Supervisor, the discipline
assessed was warranted in the circunstances.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) WM JESSOP E. S. CAVANAUGH ( SGD.)
General Chairman General Manager

Operation and Mi nt enance



There appeared on behal f of the Conpany:

D. A. Lypka - Supervisor Labour Rel ations, W nnipeg

G W MBurney - Assistant Supervisor Labour Rel ations, W nnipeg
B. P. Scott - Labour Relations Oficer, Wnnipeg

M Marcolin - Operating Assistant, W nnipeg

And on behal f of the Union:

WM Jessop - General Chairman, CP Lines West, UTU, Cal gary
P. P. Burke - Vice President, UTU, Calgary

AWARD OF THE ARBI TRATOR

The evidence establishes that on the night in question, the initia
brake test conducted by Conductor Pohl was not successful. Wth the
subsequent assistance of Car Departnent personnel, a successful test
was subsequently perforned. It does not appear disputed, however,
that at that point in tinme the reasons for the prior unsuccessfu
test were not explained to Conductor Pohl. The Arbitrator accepts
his assertion that notwi thstanding the final successful test, the
grievor retained a |lingering doubt about the state of the brake
system and it is that concern which pronpted his subsequent refusa
to depart Mbose Jaw without a pull-by inspection performed by two
car nmen.

Al t hough incorrect, the grievor's concern at the tinme was honest.
Hi s comuni cation with the Yard Supervisor was at all tines
respectful, clearly articulating his concern for safety by
specifically referring to the safety provisions of the Canada Labour
Code. On the whole | cannot find that his actions were frivolous or
del i berately disrespectful of nanagenent's authority.

By the Union's own adnission, however, in practical termthe
grievor's insistence on a two-person inspection was unnecessary in
the circunmstances. The train's braking system could bave been

i nspect ed adequately by one person observing the brake |ines and

equi pnent during a pull-by. It appears not to be disputed that his
error in judgenent in that regard did cause a substantial delay to
the train, thereby disrupting the Conpany's operations. |n all of

the circunstances the Arbitrator is satisfied that this case is a
case for the substitution of a reduced sanction, having regard both
to the bona fide concern which notivated Conductor Pohl's actions and
his good prior record. The Arbitrator therefore orders that the

di sci pline inposed be reduced to 15 denerits and that the grievor's
record be amended accordingly.

M CHEL G PI CHER
ARBI TRATOR



