CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1645

Heard at Montreal, Tuesday, May 12, 1987
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and

THE BROTHERHOCOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of the discipline assessed the record of Loconpotive Engi neer
J.C. Bateman of Kanml oops, B.C., October 10, 1985.

JO NT STATEMENT OF | SSUE

Loconoti ve Engi neer J.C. Bateman was di sn ssed from Conpany service
effective COctober 10, 1985, account being absent without authorized

| eave between July 3, 1985 and Septenber 25, 1985.

It is the Brotherhood's contention that the discipline assessed was
unwar rant ed and shoul d be renoved.

The Conpany has declined the appeal

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD.) P. Seagris (SGD.) D.C. Fraleigh
General Chairman Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

J.B. Bart - System Labour Rel ations O ficer, Mntrea
D. Lord - System Labour Rel ations O ficer, Mntrea
K. G Macdonal d - Manager Labour Rel ations, Ednonton

G Pichette - Asst. Ceneral Superintendent, Ednonton
J. Dear - Superintendent, Kam oops

B. Ballingall - Labour Relations,Officer, Ednonton

And on behal f of the Brotherhood:
P. Seagris - General Chairman, BLE, W nni peg
J.C. Bateman - Grievor, Kanl oops

AWARD OF THE ARBI TRATOR

Loconoti ve Engi neer Bateman grieves his discharge after 21 years of
service with the Conpany. He is an alcoholic. On Novenber 3, 1984,



while off duty, he suffered a bl ackout caused by his al coholic
condition while driving a motor vehicle. A serious accident,

i nvolving one fatality, resulted. M. Bateman subsequently pl eaded
guilty to a charge of crimnal negligence.

On July 8, 1985, he was sentenced to 30 nonths' inprisonment, with
the Court ruling that he should not be eligible to continue working
under the Tenporary Absence Program while serving his sentence.

While it was known that the earliest date at which parole could be
granted the grievor was in approximately 10 nmonths, or May 7, 1986,

t he Conpany declined to grant M. Bateman a | eave of absence for that
period. His incarceration necessarily resulted in his absence from
wor k wi thout |eave and, follow ng an investigation in conpliance with
the disciplinary procedures of the Collective Agreenent, by notice
dat ed Cctober 10, 1985, M. Baterman was advi sed that he was di snissed
from Conpany service 'account being absent without authorized | eave
between July 3, 1985 and Septenber 25, 1985

It is not disputed that the incident that caused the grievor's

i ncarceration was not work related and was caused entirely by his

al coholic condition. The evidence establishes that shortly after the
acci dent M. Bateman undertook extensive treatnment and counselling
and was successful in achieving full rehabilitation as an al coholic.
M . Bateman has renmmi ned conpl etely abstinent since Decenber of 1984,
a period of approximately two and a half years to the date of this
hearing. He initially followed treatnent at the Phoenix Centre, an
al cohol counselling service of the Kam oops Society for Al cohol and
Drug Services, and al so retained the counselling assistance of a
psychol ogi st in Vancouver to help deal with the broader range of his
enotional and marital difficulties at that tine. He participated and
continues to remain involved in the on-going program of Al coholics
Annonynous. After his parole, on May 14, 1986, the grievor became a
vol unteer Crisis Line worker for the Thonpson Valley Crisis and
Counsel ling Services Association. Following an initial period of
training, since Decenber of 1986 he has worked as a volunteer in

t el ephone counselling, crisis intervention and suicide prevention for
that agency. In brief, his efforts to overcone his al coholic
condition and his subsequent rehabilitati on have been sustai ned,

i npressi ve and successf ul

The first question to be determined is whether the circum stances
for the grievor's absence w thout | eave gave the Conpany just cause
to term nate his services. Even if the answer to that question is
affirmative, a related issue is whether the Arbitrator should apply
his discretion, in the Iight of mtigating circunstances, to
substitute a lessor disciplinary sanction. | do not propose to

di spose of this case on the basis of whether the grievor should have
been granted a | eave of absence by the Conpany. W thout expanding on
the matter, it would appear, in any event, that the granting of such
a |l eave would, under the terns of the Collective Agreenent, have been
entirely within the discretion of the Conpany. The npbre substantia

i ssue is whether the grievor's absence w thout |eave, and the
circunstances giving rise to it, should warrant sustaining M.

Bat eman' s di sci plinary di scharge

It is well established, as a general rule, that an enpl oyee's absence
wi t hout | eave due to incarceration can justify the term nation of his



or her employment. CROA Case No. 583 concerned the discharge of a
trai nman sentenced to 9 nonths inprisonnent on charges of inpaired
driving and driving while his |license was suspended. In dealing with
that case the Arbitrator nmade the foll ow ng observati ons respecting
the approach to a grievance of that kind:

Whether it is proper for an enployer to discharge an
enpl oyee who is unable to report for work because he

isin jail is a question which has arisen in a nunber
of arbitration cases. The result will, however, depend
on the circunmstances of each case. 1In the instant case,

which is one of a |ong-service enpl oyee, special care
must be taken to insure that the Conpany's action was
justified.

In that decision, the Arbitrator noted that the grievor had been
previ ously di scharged and subsequently reinstated follow ng earlier
dri nki ng problens, and had a record of convictions and fines for
drinki ng offences on a nunber of occasions. |Indeed, according to the
Conpany's brief in that case, the presiding judge of the Court noted
that the previous crimnal penalties, apparently in sone six cases,
had had no apparent effect on the accused. |In that circunstance the
Arbitrator saw no reason to overturn the Conpany's decision to

term nate the grievor's enploynent.

Simlarly, in CROA Case No. 981 this office upheld the discharge of
a notorman sentenced to a six nmonth termfor break and enter. In

di smissing the grievance the Arbitrator stressed that the decision of
the Conpany to decline participation in a Tenporary Absence Program
was not unreasonable. In the case then at hand the grievor was
responsi ble for the delivery of express parcels which, in the past,
had been the subject of thefts. Noting that in addition to his
conviction for break and enter the grievor had, approximately a year
prior, been convicted of theft, the Arbitrator concluded that there
was no obligation on the Conpany to give him'a third chance'

A simlar result was reached in CROA Case No. 1476 which concerned
t he di scharge of two enployees with 11 years' service who were
convicted and incarcerated on a charge of inporting cocaine for the
purposes of trafficking. The Arbitrator there adopted the foll ow ng
passage fromre Al can Products and United Steel Workers (1974) 6LAC
(2d) 366 (Shime) at p. 393:

It is clear that the enployer has an interest in not
havi ng production disrupted and in not being unduly

i nconveni enced due to absenteeismfor a jail sentence.
While it is understandable that an enpl oyee may be
excused for absenteeismresulting fromillness, the
same tol erance may not be forthcom ng when an enpl oyee
i s absent because he is serving a jail term However,
the enmpl oyee has also an interest that is deserving of
protection. An enployee's service with the conpany
and a good work record should be entitled to sone
protection with the result that in each case there
must be a bal ancing of interests in order to detern ne



whet her the discharge is for just cause. There is no
reason for a board of arbitration to consider absence
per se as a basis for discharge. 1In this type of situ-
ation the enployer's interest in having production
free fromdisruption nust be bal anced agai nst the

enpl oyee's work record, the nature of the offense and
the duration of the jail sentence.

In resolving Case No. 1476 the Arbitrator enphasized two
considerations. Firstly, he exanmi ned the nature of the offence
committed by the grievors, which he characterized as a deliberate and
cal cul ated course of conduct with serious crimnal ramfications. He
al so noted that neither of the enployees, who were thensel ves drug
addi cts made any effort to advise the Conmpany of their condition, and
even after the laying of the charges agai nst themtook no steps
towards their own medical rehabilitation. In the circunstances the
Arbitrator was not synpathetic to the Union's plea that the grievors
shoul d have the benefit of the Conpany's Enpl oynent Assistance
Program dedi cated to the treatnent of drug and al cohol abuse, and

di sm ssed the grievances.

As is inplicit fromthe cases, there can be no automatic presunption
that conviction for a serious crimnal offense, including subsequent
i ncarceration, are necessarily inimcable to the continuation of an
enpl oynent relationship. In this, as in any matter of discipline
each case nmust be assessed on its own nmerits, with close regard to a
nunber of factors, including the nature and circunstances of the

of fense efforts at rehabilitation, the nature of the work perforned
by the enmpl oyee, the length of an enpl oyee's service and the quality
of his or her drsciplinary record and prior crimnal record, if any.
Cbvi ously, careful consideration nust be given to the reinstatenent
of any enployee who is absent without | eave due to incarceration for
a serious crimnal offense, having particular regard to the need of
the Conpany to provide, and appear to provide, a public service
consistent with the highest standards of safety and integrity inits
enpl oyees. Those considerations should not be conproni sed or placed
at risk. On the other hand, great care should be taken not to
overreact and unduly sever the career of an enpl oyee of |ong-standing
and good service when the evidence establishes, on the bal ance of
probabilities, that there is no real jeopardy to the Conpany's
legitimate interests.

M. Bateman is a third generation railroader with 21 years service to
the Conpany. It is not suggested that he was at all tines anything
but a good enployee. At the time of his discharge he had no prior

di scipline on his record. It is not disputed that his incarceration
was entirely the result of his prior nmedical condition in relation to
t he abuse of alcohol. Moreover the Conpany does not take issue with

the irrefutable evidence that over the past two and a half years he
has made remarkabl e strides in achieving full rehabilitation fromhis
prior difficulties with al coholism

The Conpany's concerns for the safety and perceived safety of its
operations are entirely legitinate. So, however, are the concern of
the Union that the grievor be judged as an individual and be care-
fully assessed in respect of his ability to satisfy those concerns.
M . Bateman, who nmade representations on his own behalf during the



course of the hearing, inpresses the Arbitrator as a sensitive and
responsi bl e i ndi vidual who was deeply affected by the single tragic
i ncident in which he was unfortunately involved. Insofar as any
crim nal conduct is concerned, he has paid his debt to society,

al t hough he continues to carry a deep appreciation and renorse for
what occured. O equal significance, he has overcone his illness,
has mai ntai ned on-going participation in the support program of

Al cohol i cs Anonymous and has hinsel f beconme a respected crisis
counsellor in assistance of others. Wile the Conpany has a high
standard to maintain, and nmust be responsive to the dictates of
public confidence, on the whole of the evidence | nust concl ude that
the return to work of M. Bateman, subject to conditions relating to
the continuance of his support program for al coholism can be

i mpl enented in a nmanner that is consistent, and can be seen to be
consistent, with the furtherance of the Conpany's overall business

i nterests.

For the foregoing reasons, the Arbitrator deenms it appro- priate to
substitute a penalty less than discharge in the instant case. The
grievor shall be reinstated, w thout conpensation or benefits and

wi t hout [ oss of seniority, into his enmploynent. M. Bateman's
reinstatenment is conditional upon his continuing to participate on a
regul ar basis in a program of Al coholic Annonynous, or sone

conpar abl e agency. Confirmation of his participation shall be
provided in witing fromthe agency to the Conpany on a quarterly
basis. O course, it remains open to the Conpany to seek further
confirmation, whether verbally or in witing, at any tinme should it
have reasonabl e grounds to do so. Failure by the grievor to adhere
to the conditions of this reinstatenent will be grounds for his

i mredi ate discharge. | remain seized to this matter in the event of
any di spute between the parties respecting the interpretation or

i mpl enentation of this award.

M CHEL G PI CHER
ARBI TRATOR



