CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1646
Heard at Montreal, Tuesday, May 12, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

of discipline assessed the record of Trackman J. Villenure of

Quebec effective 17 Decenber 1985.

Appea
Li moi | ou,

JO NT STATEMENT OF | SSUE:

Foll owi ng an investigation on 23 Decenber 1985, M. Villenure was
assessed 15 denerit marks for absence from work w thout authorization
on 17 Decenber 1985. This resulted in M. Villenure's discharge from
service effective 23 Decenber 1985 due to accunul ati on of denerits in
excess of 60.

The Brot herhood contends that the discipline assessed the grievor's
record for the culmnating incident was too severe a disciplinary
nmeasure for the offence committed.

The Conpany di sagrees with the Brotherhood' s contention
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A prelimnary issue arises with respect to the conputation of
denerits and the extent of the 'record" for the purpose of assessing
discipline. Article 18.3 of the Collective Agreenent provides as
fol |l ows:

In determining corrective action, only the enpl oyee's

di scipline record of the last five years prior to the

i nci dent under investigation will be considered. (enphasis
added) .

It is common ground that the grievor's record stood at 45 denerits on
April 23, 1981. Wth the inposition of further demerits on a nunber
of occasions over the next five years, with allowance for the
substraction of 20 denerits in two separate years for which he was
discipline free, his total of denmerits stood at 55 i medi ately prior
to the culmnating incident. The Union asserts that to the extent
that the original 45 denerits forned part of the conmputation of the
grievor's disciplinary record at the tinme of the cul m nating

i ncident, the Conpany has effectively | ooked beyond the five year
peri od described in Article 18.3 in determ ning the neasure of

di sci pline appropriate on the occasion of his dismissal. It

mai ntains, in effect, that under the Brown system as applied to the
i nstant Col |l ective Agreenment, an enployee would not be liable to

di scharge unl ess he or she accrued a total of 60 denerits within a
given 5 year period.

The Arbitrator has sonme difficulty with that subm ssion. Although it
m ght appear to flow logically fromthe |Ianguage of Article 18.3 of
the Col |l ective Agreement, it would fly in the face of the |ong
standi ng practice of the parties. It is not disputed that Article
18.3 was first incorporated into the Collective Agreenent in 1977, at
a tinme when the Brown system had been in effect for a great many
years. Under that system points are accumul ated and forgiven on a
conti nuous basis, a practice that the Conpany continued to enpl oy
after the introduction of Article 18.3 in 1977. Before this

gri evance the Union has apparently made no objection to the Conpany's
practice. Mreover, that practice would appear consistent with the
wordi ng of Article 18.3 taken agai nst the context of the Brown
system the grievor's '"record" of the 5 years prior to the incident
under investigation would, in keeping with that system include such
points as were carried against his record at the comencenent of the
5 years. |In any event, the application of Article 18.3 was not nade
an issue in dispute within the Joint Statenment of |ssue placed before
the Arbitrator. Pursuant to the provisions of Article 12 of the
Menmor andum of Agreenent which governs the procedures of the Canadi an
Rai lway O fice of Arbitration, | amtherefore without jurisdiction to
consider the application of Article 18.3 now raised by the Union.

| turn to consider the nerits of the grievance. In relative terns
the grievor is not a long-termenployee, with 7 years service to his
credit at the time of his termination. At the tine of the

culm nation incident, he had 55 denerits regi stered against his
record and had been repeatedly counselled with respect to the need to
be faithful to his attendence at work and the obligation to give his
enpl oyer sufficient notice whenever he would be absent. His record
since 1981 reveals repeated instances of failure to attend at work



wi t hout any conmuni cation to the Conpany, with progressive discipline
having little apparent effect over the years. 1In all of the

ci rcunst ances, given the grievor's prior record and the concerns
communi cated to himby the Conpany prior to the cul mi nating incident,
the Arbitrator cannot conclude that the assessnent of 15 denerits, or
i ndeed of 5 denmerits which would still result in an accunul ati on of
60 points, was not within the appropriate range of discipline in the
circunstances. For these reasons the grievance nust be dismn ssed.
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