CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1652
Heard at Montreal Tuesday, June 9th, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

THE BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE
Dl SPUTE:
Appeal against B&S lay-off notices on the B.C. Seniority Territory
effective 09 October, 1985.
BROTHERHOOD' S STATEMENT OF | SSUE:
The Brotherhood contends that the Conpany violated Article 17.2 of
Wage Agreenent 10.1 when on 30 Septenber, 1985, as a result of a
reduction of staff, senior enployees were given |ay-off notices

pursuant to Article 4 of Wage Agreement 10.9.

The Brot herhood requests that the enpl oyees affected be reinbursed
any loss of salary, benefits or seniority rights as a consequence.

The Conpany di sagrees with the Brotherhood' s contention.

FOR THE BROTHERHOQOD:

(SGD.) G SCHNEI DER
Syst em Feder ati on General Chairman
There appeared on behal f of the Conpany:

T.D. Ferens - Manager, Labour Rel ations, Montreal
M Vaill ancourt - Engi neering Coordi nator, Montreal

And on behal f of the Brotherhood:
G. Schnei der - System Federati on General Chairman, W nni peg
M Gottheil - Assistant to the Vice-President, Otawa
AWARD OF THE ARBI TRATOR

The Brot herhood maintains that the Conpany violated Article 17.2 by



I aying off the grievors while retaining junior enployees inits
service. Article 17.2 of Collective Agreenment 10.1 provides as
fol |l ows:

17.2 In the event of reduction of staff, senior
qual i fied enpl oyees will be retained. Enployees
laid off, or displaced, will, if qualified, have
the right to exercise their seniority on their
seniority territory.

There can be no doubt that what occurred was a reduction in staff,
whet her it be characterized as a lay-off or an abolition of

positions. The Arbitrator has considerable difficulty with the
interpretation of Article 17.2 advanced by the Union. |[If the parties
had i ntended that junior enployees nust be given notice of lay-off in
advance of any senior enpl oyees, they could have so provided in
express terns. They did not, however. The two sentences of Article
17.2 nust be read together. The overall intention expressed by the
Article is that when staff reductions are inplenmented senior
qual i fied enpl oyees can retain their job security by exercising their
seniority.

In a conplex enterprise operating in a nunber of geographic

| ocations, with nunmerous job classifications and functons it would be
virtually inmpossible to inplenent a lay-off rationally if lay-off
notices could only be provided to the npst junior enployees,

regardl ess of their location or classification. Article 17.2 gives
the Conpany the flexibility to identify those positions which can be
made redundant, protecting the interests of senior enpl oyees whose
positions may be elimnated by conferring bunping rights that can be
exerci sed agai nst nore junior enployees. That interpretation is
further underscored by the provisions of Article 4.1 and 4.2 of the
Col | ective Agreenent which are as foll ows:

4.1 Except as otherwi se provided in Articles 3.4
and 3.9, an enployee, in the event of a reduction
in staff, unable to hold work in his own
classification or group on his seniority territory
shall, within fifteen days, if qualified, displace
a junior enployee in the next |ower classification
or group in which he has established seniority. An
enpl oyee failing to exercise his seniority within
15 days, unless prevented by illness or other cause
for which bonafide | eave of absence has been granted,
shall forfeit his seniority under this Agreenent.

4.2 An enployee, who is laid off on account of
reduction in staff, and who is unable, in the
exercise of seniority, to displace a junior enployee
on his own seniority territory in accordance with
Article 4.1 may, within thirty (30) days, seniority
permtting:

(a) Displace the junior enployee on the Region in
the sanme seniority group fromwhich laid off.
An empl oyee who el ects to displace in accordance
with the foregoing shall carry to the seniority



territory to which he transfers only such
seniority as he held in the classification from
which he was laid off on his forner seniority
territory.

or
(b) Elect to take |ayoff.

(c) An enployee electing to displace in accordance
with article 4.2 (a) shall, after displacing the
juni or enpl oyee on the Region, retain his
seniority rights on his former seniority territory
in all classes or groups in which he had fornerly
established seniority. However, if he fails to
exercise such seniority at the first opportunity
to a position bulletined on his forner seniority
territory where the work is of an expected
duration of ninety days or nore, he will forfeit any
and all seniority dates held in such former classes
or groups. Thereafter he will have the seniority
date he carried and seniority dates established on
the seniority territory to which he transferred.

An enpl oyee returning to his former seniority
territory shall relinquish all seniority dates
held on the seniority territory to which he had
transferred.

Copi es of bulletins shall be furnished the
enpl oyees concer ned.

The Union asserts that Article 17.2 states that "senior qualified
enpl oyees will be retained." 1n an operative sense that is what the
Article provides. Through the bunping procedure senior enployees are
able to hold bargaining unit positions in preference to nore junior
enpl oyees. It does not follow, however, that only the positions
occupi ed by the nost junior enployees can be decl ared redundant. |If
that were true, and for the sake of argunment, all of the junior

enpl oyees to be laid off were in one |ocation, and no other enployees
were in that |ocation, the Conpany woul d be entirely w thout service
inthat locality. 1In the Arbitrator's view so rigid and unworkable a
concl usion should not lightly be inferred, and could only be
justified on the clearest of contractual |anguage.

In the instant case the Arbitrator can find no Collective Agreenent
provi si on which has been violated. For these reasons the grievance
nmust be di sni ssed.

M CHEL G PI CHER
ARBI TRATOR



