CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1653
Heard at Montreal, Tuesday, June 9, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY
and
THE BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
Dl SPUTE:
Appeal of discharge of Plunber G B. Lewis of Moncton, New Brunswi ck
effective 3 Decenmber 1985.
JO NT STATEMENT OF | SSUE:
Foll owi ng an investigation, B & S Plunber, G B. Lewi s, was di scharged
account m suse of a Conpany vehicle, absent fromhis place of work
Wi t hout authorization and violation of Rule 'G of CN Safety Rul es

Form 7355-F.

The Brotherhood contends that discharge is too severe a penalty and
that the Conpany violated Article 18.2(d) of Agreenent 10.1.

The Conpany di sagrees with the Brotherhood s contention.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) PAUL A. LEGROS (SGD.) JUNE PATRI Cl A GREEN
Syst em Federati on FOR: Assistant Vice President
General Chai rman Labour Rel ati ons

There appeared on behal f of the Conpany:

T.D. Ferens - Manager Labour Rel ations, Mntreal
M Vaill ancourt - Engi neering Coordi nator, Montreal
M  Thi baul t - Wtness, Fredericton

E. Colter - Wtness, Fredericton

H. Beaulieu - Wtness, Moncton

And on behal f of the Brotherhood:

J.J. Roach - General Chairman, Moncton
P. Legros - System Federati on General Chairman, Otawa
M Gottheil - Assistant to the Vice-President, Otawa

A. Toupin - Ceneral Chairman, Mntreal



AWARD OF THE ARBI TRATOR

The material facts are not in dispute. On November 19, 1985 the
grievor absented hinself fromwork w thout authorization, apparently
intending to go to a work canp, sone 40 nmles distant, driving a
Conpany three-quarter ton cargo van assigned to himin his work as a
Pl umber. According to M. Lewi s' explanation he left work to pick up
hi s personal bel ongings and to deliver the pint of rumto the canp.

The material establishes that during his unauthorized trip the
grievor drove erratically and at a high rate of speed. At about 2:30
P.M on the afternoon of that day the Conpany van driven by the
grievor was totally destroyed in an accident which, fortunately

i nvol ved no other vehicles. It appears that on a relatively straight
stretch of road M. Lewis' van |eft the roadway, becane airborne,
sheering the top off a tel ephone pole, and cane to rest in a tree.
Eye wi tnesses on the scene saw the grievor produce a bottle of Iiquor
whi ch appeared to be whiskey, a quarter of which had been consuned,
fromthe cab of the van, and to take a drink fromit inmrmediately
after the accident. He then enptied the remainder of the contents of
the bottle onto the ground, and gave it to another wi tness to dispose
of it. He next noved about inside the van and threw out an enpty can
of beer. Photographs taken subsequently reveal that other enpty beer
containers were in the cab.

The Uni on does not dispute that the grievor's conduct was deserving
of discipline, subject to its objection to the process of the
Conpany's investigation under Article 18.2 (d) of the Collective
Agreenment. That provision reads as foll ows:

(d) \Where an enpl oyee so wi shes an accredited representative
may appear with himat the hearing. Prior to the
commencenent of the hearing, the enpl oyee will be provided
with a copy of all of the witten evidence as well as any
oral evidence which has been recorded and which has a
bearing on his involvenent. The enployee and his
accredited representative will have the right to hear al
of the evidence submitted and will be given an opportunity
t hrough the presiding officer to ask questions of the
wi t nesses (including Conmpany O ficers where necessary)
whose evi dence may have a bearing on his involvenent. The
guestions and answers will be recorded and the enpl oyee
and his accredited representative will be furnished with a
copy of the statenment.

The Union alleges that the grievor, who was represented by a Union
official at the investigation, was denied his right to have a copy of
all previously recorded witten and oral evidence in the Conpany's
possession. It further subnmits that he was entitled to be present
when the evidence of other w tnesses was recorded or, in the
alternative, that a record of such evidence nust be provided to him
so that, if the Union considered it necessary, it could request the
Conpany to summon the adverse witnesses for the purpose of asking

t hem questi ons.

There is a factual dispute between the parties respecting what
transpired at the investigation. According to the Conmpany's



spokesperson a copy of all of the recorded evidence was given to the
grievor and his representative at the outset of the investigatory
hearing. The Union maintains that it was not, but that the grievor
was nerely allowed to | ook over copies of that material. Neither
party had anyone in attendance at the arbitration heari ng who was
present on the occasion of the investigation.

Insofar as the Union alleges a violation of Article 18.2 (d) of the
Col | ective Agreenent, the burden of proof of that issue is upon it.
While a letter fromthe Conpany to the Union during the course of the
grievance procedure refers to the material in question having been
shown to the grievor and his Union representative, the statement in
question is general in its terms, and cannot be construed as an

adm ssion that he was not provided with his own copy. In these
circunmst ances the Arbitrator cannot conclude, on the bal ance of
probabilities, that the Conpany violated Article 18.2 (d) by failing
to provide M. Lewis with copies of all recorded evidence prior to
the hearing at which his statement was nade. Nor does it appear that
either he or his representative, having read the evidentary materia
in question, nade any request to the investigating officer that other
Wi t nesses be recalled so that questions could be put to them by the
Union. In these circunstances the Arbitrator can find no violation
of Article 18.2 (d).

| turn to consider the nerits of the grievance. It is trite to say
that in assessing the appropriate nmeasure of discipline a nunber of
factors nust be considered. These typically include the facts of the
i ncident, the consequences of the grievor's conduct, including the
degree of harmto persons or property, the candor of the grievor, (a
factor which can bear on the potential for rehabilitation), and his
or her prior disciplinary record.

In the instant case, based on the material before ne, | am satisfied,
on the bal ance of probabilities, that the grievor did consunme |iquor
while on duty and prior to the accident. | find his explanation for

the accident, nanely that he was reaching for a |lighter when he | ost
control of his vehicle, to be highly inplausible. Notw thstanding
the contrary evidence of at |east three other witnesses, all of whom
were present at the arbitration hearing, the grievor denied
travelling at excessive speed. The evidence of those wi tnesses al so
establishes that he strayed extensively onto the wwong side of the
road.

Overall, the evidence places the grievor's credibility greatly in
question. During the Conpany's investigation he denied having any
beer in the van. When asked to explain the photographs of the beer
contai ners, he could give no response. Hi s general conduct,
noreover, is consistent with that of an individual seeking to hide
his actions. Notw thstanding that the Conpany van was totally
denol i shed, and that he had no serious injuries, M. Lew s

i medi ately |left the scene of the accident and did not report it to
the police. Wiile the collision occurred at approximtely 2:30 P. M
on Novenber 19th, 1985, he did not report what happened to his
Supervisor until approximately 6:45 A M the follow ng day.

It is difficult for the Arbitrator to characterize the foregoing
events as anything |l ess than gross m sconduct. While the Union



mai ntains that the grievor's prior service of 13 years and his record
shoul d be taken into account, in the instant case these factors do
not overcone the overwhel mi ng wei ght that nust be ascribed to the
incident itself, and in particular the grievor's attenpt to m sl ead
both the Conpany and the Arbitrator as to what transpired. 1In all of
the circunstances | can see no reason to alter the neasure of

di sci pline inmposed by the Conpany. For the foregoing reasons the

gri evance nust be dism ssed.

M CHEL G PI CHER
ARBI TRATOR



