CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1655
Heard at Montreal Tuesday, June 9, 1987
Concer ni ng
CANADI AN PACI FI C LI M TED ( PACI FI C)
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
EX PARTE

Dl SPUTE:

This is a claimby the Union that the Conpany has viol ated the

Col I ective Agreement by assigning work of the bargaining unit, namely
track inspection, to supervisory personnel, and in the alternative,
that it has issued a Rule which is unreasonabl e.

BROTHERHOOD STATEMENT OF | SSUE

On Cctober 10, 1986, the Conpany issued Bulletin #21 to all Track
Mai nt enance Foremen in the Al berta South (Lethbridge) division
anmending its then current SPC #32 by assigning track inspection and
patrol ling performed by Track Mai ntenance Forenen to the Roadnaster
and/ or his Deputy.

The Brotherhood contends that the patrolling and inspection of track
has been historically performed by the Track Maintenance Forenman and
hence, falls under the M ntenance of Way Scope of work. Article
32.3 of the Agreement prohibits the enployer from assigning such work
outside the bargaining unit to supervisory personnel. 1In the
alternative, if such work nay be assigned to Deputy Roadmasters,
these Deputy Roadmasters performwork to such an extent as to bring
within the bargaining unit.

The Brotherhood further contends that, if such assignnent is
permtted, SPC #32 constitutes an unreasonable Rule in that it
requires a |level of responsibility on the part of Track Miintenance
Foreman which is inconpatible with the restricted scope of that

posi tion.

FOR THE BROTHERHOOD:

(SGD.) H J. Thiessen
Syst em Federati on
General Chairman

There appeared on behal f of the Conpany:



M Shannon - Lawyer, CPL, Mntrea

B.L. Mttleman - Lawyer, CPL, Montrea

E.J. Rewucki - Deputy Chief Engineer, Mntrea

K.W Sutherland - Director, Mintenance of Wy, System
|.J. Waddel | - Manager, Labour Rel ations, Montrea

F. R Shreenan - Supervisor, Labour Relations, Vancouver
R. A. Col quhoun - Labour Relations Oficer, Mntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, Otawa
M Cotthell - Assistant to the Vice-President, Otawa

D. McKee - Legal Counsel, Toronto

A R Terry - Wtness, Lethbridge

G. Schnei der - System Federation General Chairman, Otawa

It is not disputed that in the Al berta South (Lethbridge) Division

as in other territories of the Conpany, a certain anount of track

i nspection was regularly carried out by Track M ntenance Forenen,
who are menbers of the bargaining unit. Such inspections are under
the direction of the Roadmaster to whomthe Track Maintenance Forenman
reports. That arrangenment is reflected in Standard Practice Circul ar
#32 which generally describes the responsibilities of Roadmaster and
Track Mintenance Foreman. That docunent provides, in part, as

foll ows:

2. The Roadmaster responsible for the territory has the
responsibility and jurisdiction to authorize additiona
i nspections that, in his opinion, nay be required to
ensure the safety of railway operations.

3. The following are minimumrequirenents for track
i nspection and do not relieve the Track Mai ntenance
Foreman of responsibility to carry out additiona
track patrols where required due to energeny con-
ditions such as strong w nds, high water, snow,
fire, or rock falls. Certain conditions on each
territory may require additional inspections. Each
track of two or nore main tracks nust be inspected
separately.

4. FREQUENCY
a) Primary and secondary main lines.

A m nimum of three inspections per week spaced
in such a way that elasped tinme between inspec-
tions does not exceed two cal endar days. At

| east one inspection per week is to be perforned
by the Track Mi ntenance Foreman on his assigned
territory.

b) Inportant branch Iines two inspections per week
as follows:



i) Monday or Tuesday, and
ii) Thursday or Friday.

At |least one of the inspections is to be perforned
by the Track Mi ntenance Foreman on his assigned
territory.

It is also not disputed that for nany years, at |east since 1951, a
signi ficant portion of track inspection has been performed directly
by Roadmasters and Assi stant Roadmasters who occupy supervisory

posi tions excluded fromthe bargaining unit, although no Assistant
Roadmast ers appear to have been utilized on the Al berta South

Di vision. The frequency with which Assistant Roadmasters were

enpl oyed varied fromlocation to location, and generally related to
the scheduling or frequency of inspections dictated by the weight of
traffic. The evidence establishes that approximately ten years ago
t he Conpany introduced the position of Deputy Roadmaster, initially
in the Pacific Region, to help cope with the heavier inspection |oad
necessitated by heavy coal traffic in that area. The duties and
responsibilities of the Deputy Roadmaster appear to be identical to
those of the Assistant Roadmaster, although the Deputy enjoys a

hi gher rank and salary level. Deputy Roadnasters were eventually

i ntroduced in other regions of the Conpany's system particularly in
main lines and in heavy traffic areas.

Prior to October 10, 1986, there were no Deputy Roadmasters on the
Let hbri dge Subdivision. On that date the enployer released Bulletin
nunber 21 which stated the follow ng:

BULLETI N NO. 21

RE: REOCRGANI ZATI ON OF TRACK FORCES - ALBERTA SOUTH ( LETHBRI DGE)
Dl VI SI ON

Now that the track forces on the Lethbridge portion of the

Al berta South Division have been reorgani zed, the prine
responsibility for track inspections lies with the Roadmaster
and Deputy Roadmaster.

Therefore, effective immediately on this reorgani zed territory
only, that portion of Standard Practice Circular, Track

Circular No. 32, Clause 4(a) and (b) which requires one inspec-
tion per week by the Track M ntenance Forenen may be del eted.

The mandatory three inspections per week for primry and
secondary main |lines and two i nspections per week for inportant

branch lines nust still be perfornmed and will be nade by the
Roadmast er and/or his Deputy unless they are unabl e on occasion,
at which tinme the Track Maintenance Foreman nust fill in.

The above, however, does not relieve the Track Mui ntenance
Foreman from arrangi ng for and maki ng special inspections when
needed during storms, high water and tenperature extremes, and
when ot her conditions prevail which could make the track unsafe.



J. S. Kubik
Di vi si on Engi neer
Al berta South (Lethbridge) Division

The foregoing bulletin came in the wake of a reorgani zation of track
Mai nt enance functions on the Lethbridge Subdivision. This included
the creation of five new Deputy Roadnmester positions on Septenber 12,
1986. As a result of the reorganization and the effect of Bulletin
#21, the nunber of Track Mai ntenance Forenmen on the Subdivision was
reduced from 28 to 16.

The Uni on mai ntains, anong other things, that the Conpany's action is
in violation of Article 32.3 of the Collective Agreenent, which
provision is as follows:

PERFORMANCE OF MAI NTENANCE OF WAY WORK BY EMPLOYEES
QUTSI DE OF DEPARTMENT

32.3 Except in cases of energency or temporary urgency,
enpl oyees outside of the mai ntenance of way service
shall not be assigned to do work which properly bel ongs
to the mai ntenance of way departnent, nor will
mai nt enance of way enpl oyees be required to do any work
except such as pertains to his division or departnent
of mai ntenance of way service.

The | anguage of Article 32.3 has been retai ned, w thout anmendnment in
the Col |l ective Agreenent between the parties since at |east 1951. At
that time it was the subject of a grievance decided in case no. 612
of the Canadi an Railway Board of Adjustnent #1, a decision dated
Tuesday, March 11, 1952. In that case the Union protested the

assi gnment of Roadmasters and Assi stant Roadmasters to performtrack
i nspection duties. The use of Roadmasters and Assistant Roadmasters
in that capacity was apparently pronpted by the introduction of the
40- hour week on June 1, 1951. The Conpany argued, anong ot her
things, the need to have the fundanmental requirenents of track

i nspections perforned by persons in supervisory authority. The

gri evance was dismi ssed, w thout reasons.

It is difficult, in the Arbitrator's view, to distinguish the issue
before the Board of Adjustnment in Case #612 and the instant dispute,
particularly given the identical |anguage within both Collective
Agreenments. It is, in other words, doubtful that by preserving the

| anguage of Article 32.3 in the wake of, the decision in Case #612
the parties could have done O her. than acknow edge that the Article
woul d not be violated in the event that a Roadmaster or an Assi stant
Roadmast er exerci sing supervisory authority within the Mintenance of
Way service is assigned to performtrack i nspection which is also
done on occasi on by bargai ning unit enpl oyees.

The sane concl usion is supportable on nore general principles.
nunber of decisions of this Ofice have held that clear and specific
| anguage is required to establish that Bargaining Unit work may not



be perfornmed by supervisory personnel. Absent such | anguage
grievances of this kind have been rejected. See e.g., CROA case
#322, #324, and #1379. In the latter case the Union protested the
assi gnment of a Roadmaster and Deputy Roadmaster to track patro
functions on a holiday weekend. In rejecting that grievance the
Arbitrator made the foll owi ng observation:

Nor can | find that there was any standing order that required
the grievors to report for work - in order to discharge track
i nspection duties pursuant to the Mintenance of WAy Rul es and
Instructions. Those duties are only inposed upon the Track
Mai nt enance Foreman to the extent he is instructed by the
Conpany to discharge those functions... (see also CROA case
#793)

The authorities cited, and general arbitral jurisprudence, do not,
however, stand for the proposition that work which has been
exclusively perforned by bargaining unit nenbers can freely be
transferred into the hands of non bargaining unit enployees. It is
general ly accepted that when a supervisor perfornms bargaining unit
work in a substantial degree, he or she may thereby be brought within
the bargaining unit. |If it were otherw se, the very concept and
integrity of the bargaining unit would be substantially underm ned
(See generally, Brown & Beatty, Canadi an Labour Arbitration, 2nd ed.
(Aurora 1984) at pp. 218-20). 1In the instant case, however, those
principles do not apply, as the work of track inspection has for nany
years been perforned both by Supervisors and by bargaining unit
menbers, as assigned.

In the instant case it was within the prerogatives of the Conpany to
anmend standard practice circular #32, an engi neering docunment issued
unilaterally by the Conpany. There is, as noted, nothing in the

| anguage of the Collective Agreenent to prohibit the anmendnent of the
standard practice of that circular by Bulletin #21, as applied to the
Let hbri dge Subdivision. The evidence establishes that for many years
on that Subdivision, as el sewhere on the system supervisors have
conducted the track inspection on a regular and substantial basis.
VWil e that function was al so substantially del egated to Track

Mai nt enance Forenen, the Company did not, by any provision of the

Col l ective Agreenent, surrender its right to reduce the extent of

t hat del egati on.

For the foregoing reasons the grievance nust be di sm ssed?

M CHEL G PI CHER
ARBI TRATOR



