CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1659
Heard at Montreal, Wednesday, June 10, 1987
concerni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Time clainms favour Yardman E. A. W/ | oughby of Thorton Yard, B.C

cl ai m ng nunmerous shifts from February 16, 1985, under the 'make
whole' principle as outlined in the Conpany's letter on pages 124 and
125 of Agreenent 4.2.

JO NT STATEMENT OF | SSUE:

Yardman W I | oughby applied for Yardmaster training as advertised on
Bulletin No. 136 dated Novenber 2, 1984. The training course
commenced on January 7, 1985, and after conpleting one week, Yardman
W I | oughby was rempoved fromthe course.

The Uni on contends that Yardman W | oughby has been unjustly denied a
seniority date as a Yardmaster in violation of Article 140 of
Agreenent 4.3 and Articles 2.1, 3.1, and 17.1 of Agreenment 4.2 and
the tine clains should be paid and his seniority be established in
accordance with Agreenment 4.2 on the date he was appoi nted by
bulletin as established by past practice.

The Conpany declined the clains and denied the Union's contention

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) L.A OLSON (SGD.) D.C. FRALEIGH
General Chairman Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behalf of the Conpany:

J. R Hnatiuk - Manager Labour Rel ations, Mntrea

D. Lord - System Labour Rel ations O ficer, Montrea
M C. Dar by - Coordi nator Tranportation, Montrea

R Maze - General Yardmaster, Ednonton

B. Laidl aw - Labour Relations O ficer, Ednonton

And on behal f of the Union:



L. dson - General Chairman, UTU/ CN Lines West, W nnipeg

C. Lew s - Secretary/ GCA, UTU CN Li nes West, Vancouver
E.A. WI I oughby - Gievor, UTU CN Lines West, Vancouver

G Scarrow - General Chairman, UTU CN

R. A. Bennett - General Chairman, Toronto

AWARD OF THE ARBI TRATOR

After careful review of the material the Arbitrator has sone
difficulty with the position of the Union. Wiile it is true that

Bull etin #136 indicated that the Yardmaster training course would be
provi ded "for successful applicants who have never worked as Yard--
masters ...", and that the grievor did have sone, albeit limted
experience as a Yardmaster, by his own conduct he waived any variance
fromthe Bulletin by the Conpany. |t appears that Yardman W | oughby
did not object to taking the training course, for the entirety of

whi ch he woul d be paid. The training programconsisted of an initia
one week period of classroomtraining which ended on Friday, January
11, 1985. It was to be followed by two weeks of field training.

Prior to taking the field training all of the course participants
were required to undergo what was perhaps unfortunately called a
"screening test". This was not in fact a test, as it was not to be
used for the purposes of evaluating the participants as to whether
they passed or failed the course. Rather it was in the nature of a
survey, conducted purely to give the Conpany a reading of the

achi evenent | evel of course participants, information which the
Conmpany needed to establish true qualification tests for future
applicants to Yardmaster positions. VWhile it appears that there may
have been sone initial confusion in the grievor's mnd as to the
purpose of the test, it is clear that he was subsequently made fully
aware that the result of the test was not to be held against him and
that it could not affect his entitlenment to a Yardmaster's position
pursuant to the Bulletin. He neverthel ess refused to undergo the
test when it was indicated to himthat he would be required to place
his name on it.

The grievor's refusal to take the test was plainly in violation of
his obligation to the Conpany. Even if he believed that the

adm nistration of the screening test was wong, his proper course of
action was to adhere to the general dictates of the "work now -
grieve later" rule. |In other words, had the result of the test in
fact been used at a later tinme in some way adverse to the grievor, he
had every opportunity to use the grievance procedures under the

Col l ective Agreenent to renedy any violation of his rights. He
chose, instead, to refuse to take the test. |In consequence of his
actions the Conpany renoved himfromthe course.

The result of that action was plainly serious for the grievor, whose
opportunity for unassigned Yardmaster's work was forfeited.

Al t hough the wording of the Bulletin raises serious questions about
the Conpany's ability to require the grievor to take the training
course, since he did have prior experience as a Yardman, as noted
above | rnust conclude that he waived any right to object to that
requi renment by submitting hinself to the course. Having done so it
was not open to himto decline to participate in any reasonabl e



aspect of that course, including the achievenment survey, subject to
what ever protections he m ght seek through the grievance procedure in
the event that he was adversely affected.

As a general rule, a training course cannot be conducted in the
manner of a debating society. Nothing in the Collective Agreenent
prevented the Conpany fromrequiring the participants in the course
to submt to the achi evenent survey. Because of the grievor's
refusal to do so, the Conpany was entitled to view the grievor as
havi ng declined to conply with the requirenments of the course and to
treat himas removed fromthe course fromthat point forward. That
was an administrative determ nation within the prerogative of the
Conpany. In the Arbitrator's view, it cannot be characterized as a
di sci plinary denotion inposed upon the grievor w thout adherence to
the investigatory provisions of the Collective Agreenent, as alleged
by the Union. Wile the Arbitrator can appreciate the frustration
that underlies this grievance, and nakes no coment on the
advisability of the course of conduct followed by the course
director, in all of the circunstances no violation of the Collective
Agreenment is disclosed and the grievance nust be dism ssed.

M CHEL G PI CHER
ARBI TRATOR



