CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1660
Heard at Montreal, Wednesday, June 10, 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Di sm ssal of Yardmaster L.J. Schleier of Ednonton, Al berta, March 3,
1986.

JO NT STATEMENT OF | SSUE:

Yardmaster L.J. Schleier was disnm ssed from Conpany service effective
March 3, 1986, 'for violation of Uniform Code of Operating Rul es
(Revi sion of 1962), General Rule 'G and Section 2, Paragraph 2.2 of
General Operating Instructions, CN Form 696, on the |st and/or 2nd of
February, 1986'.

The Uni on has appeal ed the discipline on the basis that UCOR Rule 'G
and Item 2.2, Form 696 were not violated and has requested that
Yardmaster Schleier be returned to service with re-instatenent of al
rights and paynent for lost time. |In the alternative, the Union
argues that the discipline (dismssal) was too severe and ought to be
mtigated in view of all the circunstances in this case, including
the grievor's record of service.

The Conpany has declined the appeal

FOR THE UNI ON: FOR THE COMPANY:
(SG.) L.H OLSON (SGD.) D.C. FRALEIGH
CGeneral Chairman Assi st ant Vi ce-President

Labour Rel ati ons

There appeared on behal f of the Conpany:

D. Lord - System Labour Relations O ficer, Mntrea
J. R Hnatiuk - Manager Labour Rel ations, Montrea

M C. Dar by - Coordi nator Transporation, Montrea

R Maze - General Yardmaster, Ednonton

B. Laidl aw - Labour Relations O ficer, Ednonton

And on behal f of the Union:

L. dson - General Chairman, UTU/ CN Lines West, W nnipeg
C. Lew s - Secretary/ GCA, UTU CN Li nes West, Vancouver



L. Schl eier - &ievor, Ednonton
G Scarrow - General Chairman, Sarnia
R A. Bennett - General Caairman, Toronto

AWARD OF THE ARBI TRATOR

There is sonme conflict in the evidence respecting the facts. It is
not so substantial, however, as to affect the outcome of the case.
The material establishes that on February 1, 1986 the grievor was
assigned to Yardmaster duty at Ednonton, Al berta, working the 2300 to
0700 shift. His duties during that period were entirely confined to
the Yardmaster's office. At approxi mately 2355 Ceneral Yardmaster
Maze entered the office where he found the grievor in conversation
with two other enployees. M. Maze noticed an odour of al cohol, and
after a few mnutes determned that it was com ng fromthe direction
of Yardnmaster Schleier. After sonme 15 m nutes, during which he
engaged in fairly extensive conversation with the grievor, Yardmaster
Maze asked M. Schleier to acconmpany himto an adjacent |unch room
The Conpany's submission is that M. Maze took the grievor into the
adj acent room "in order to ascertain beyond any reasonabl e doubt that
t he odour of alcohol was com ng fromthe person of the grievor".

In the lunch room an apparently heated conversation transpired
between M. Maze and the grievor. It is clear that during the course
of that exchange the grievor admitted to his supervisor that he had
consuned sone beer in the course of the evening before conmng to
work. By M. Maze's account, the ampbunt admitted to was 4 or 5
beers, the last being within the hour before the comrencenent of his
tour of duty. The grievor denies having nade that adm ssion, but
concedes that he did have 2 beers, one before dinner and the second
with his evening nmeal, which would have been several hours before he
cane to work. According to the grievor's account, he had al so been
ill that evening, having vomted on nore than one occasion as a
result of a flu.

Wil e the Conpany maintains that the grievor was in a state of

i nt oxi cati on when confronted by M. Maze, the whol e of the evidence
| eaves that conclusion in substantial doubt. M. Maze prepared a
written statenment after the event asserting that the grievor was

gl assy-eyed, exhibited irregular speech and gave off a strong odour
of al cohol, thereby confirm ng his intoxication. However, that
conclusion was in fact not drawn until after a relatively |engthy
peri od of observation of the grievor by M. Maze. |t appears from
the evidence that after sonme 15 mi nutes of conversation with the
grievor within his office at relatively close range, while he
entertained a suspicion, M. Maze was not yet convinced that the
grievor had been drinking. It was only when he confronted the
grievor in the lunch roomthat the supervisor's suspicion was
confirmed.

The foregoi ng observations do not minimze the seriousness of the
grievor's conduct. It is apparent fromthe evidence, whatever may
have been the preci se anount of beer consuned, that M. Schleier was
in violation of Rule G which provides as foll ows:

The use of intoxicants or narcotics by enployees subject to
duty, or their possession or use while on duty, is prohibited.



He was also in violation of Item 2.2 of Section 2 of the Genera
Operating Instructions which reads:

CGeneral Rule G

In addition to the requirenents of this rule,
enpl oyees nust adhere to the follow ng:

Enpl oyees must not use any drugs or nedication
while on duty or subject to duty which may
produce drowsi ness or any condition affecting
their ability to work safely. It is the
responsi bility of the enpl oyee to know and
understand the possible effects of any nedi-
cation or drug prescribed or chosen for use.

Bei ng under the influence of intoxicants,
al cohol i ¢ beverages or narcotics while on
duty, or subject to duty is prohibited.

On the evidence before ne | nmust conclude that the grievor did
consune al cohol while "subject to duty", that is to say in the course
of the evening before his tour of duty. The volune of alcoho
consuned, and the precise tine period over which he drank it, is not
so clear. Apart fromthe snell of alcohol M. Schleier does not
appear to have exhi bited any sign of obvious intoxication or

i nebriation, and his overall ability to performhis duties appears
not to have been substantially inpaired.

G ven the Arbitrator's finding, the sole issue is the appropriate
measure of discipline in the circunstances. The grievor was

di scharged. It is well established that a violation of Rule G nust
be viewed with the utnpst seriousness, given the Conpany's obligation
to maintain, and be seen to mmintain, safe and efficient operations.
In the case of an enpl oyee responsible for the novenent of trains, a
violation of the Rule may readily be seen as justifying discharge.
That sanction is not, however, automatic, and each case nust be
assessed on its own nerits. This approach was reflected in the

deci sions of Arbitrator Weatherill in CROA cases #666 and 1074. In
the latter award he sunmari zed the general approach as foll ows:

In the instant case ... it is ny viewthat the grievor was
in violation of Rule '"G. He did, | find, use intoxicants in
the time imediately preceding that at which he expected to
be called, to an extent which rendered himunfit for duty,
and he reported for duty in an unfit condition. He drank a
substantial quantity period during which (he) m ght be
affected thereby', as was said in Case No. 557.

As to the matter of the severity of the penalty inposed,
violations of Rule 'G have been considered to be
particularly serious offences in the cases of enployees
involved in the operation of trains. While discharge may not
be an "automatic' penalty, it will usually be appropriate



where the violation is established. A distinction has been
drawn between those with prine responsibility for train
operations, such as an Engi neman or a Conductor, and the

ot her nmenbers of a train crew VWiile | think this
distinction is proper, it is a narrow one: the other nenbers
of a train crew are indeed responsible for the safety of the
train, and there is no doubt that severe discipline is
appropriate in the case of a Rule 'G violation by any crew
menber. In every case, however, all factors are to be
considered. 1In the instant case the grievor had sone sixteen
years' service, and a clear discipline record. He appears to
have been frank in acknow edgi ng what had occurred. Even
nmore inportant for the assessnment of the penalty inposed in
this case is the consideration that the grievor's violation
of the rule was not an extrene one. There was a considerable
| apse of tine between his drinking and his actual reporting
for duty. The purposive interpretation of Rule 'G set out
above, which I eads me to conclude that the grievor was to be
consi dered "subject to duty" involves the necessary
implication that any violation of the rule is a matter of
degree. In all of the circunstances, it is ny view, as in
Case No. 666 perhaps the only significant conparable case of
those cited), that the grievor should be reinstated, but

wi t hout conpensati on.

If, as the foregoi ng passage suggests, a violation of Rule 'G can be
seen as a matter of degree, on the whole of the evidence in the

i nstant case the violation commtted by Yardnmaster Schleier appears
to be nore an error of judgement than willful msconduct. A
certificate fromhis doctor confirms that he had been suffering a
stomach ail nent at or about the time in question. While the evidence
confirnms that he did consune sonme beer in the course of the evening
before his tour of duty it seenms clear that the ampunt was not great
and did not induce any obvious inpairment. The grievor's error of

j udgenent, however, remains extrenely serious and mi ght neverthel ess

justify his discharge in the absence of still further mtigating
factors.

In the instant case there are such factors. It is comon ground that
Yardmast er Schl ei er had had no prior al cohol related discipline nor
any problemw th alcohol. The occurence of the early norning of

February 2, 1986 is, in other words, an isolated and uncharacteristic
incident. The nmaterial also establishes that the grievor was in al
respects a good and productive enployee. He had received no

di sci pli ne whatever for a period of some three and a half years prior
to the incident of February 2, 1986, as a result of which his

di sciplinary record was clear. He was, at that tinme, an enpl oyee of
8 years' service

When all of these factors are taken into account, including the
grievor's relative candour in his conversation with his supervisor
and in his subsequent statenent during the course of the

i nvestigation, the Arbitrator is satisfied that it is appropriate to
substitute a |l esser penalty. M. Schleier shall therefore be
reinstated into his position without |oss of seniority but without
conpensation or benefits. Needless to say any similar occurance in
the future nust have the nobst serious of consequences. | retain



jurisdiction in the event of any dispute between the parties
respecting the interpretation or inplenentation of this award.

M CHEL G PI CHER
ARBI TRATOR



