CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1666

Heard at Montreal, Tuesday, July 14, 1987
Concer ni ng

CANADI AN PACI FI C LI M TED
( PACI FI C REGI ON)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di scipline of 20 denerit marks assessed to record of Conductor R A
Hagerty, Mose Jaw, for failure to appear for a properly schedul ed
i nvestigation at 1000, CST, May 20, 1986.

JO NT STATEMENT OF | SSUE:

As investigation was to be scheduled to have Conductor R A Hagerty
give his statenment in connection with an incident which took place on
May 10, 1986. On May 16, 1986, Conductor Hagerty, in the presence of
Local Chairman B.L. MlLafferty, was advised to attend this

i nvestigati on on Monday, May 19, 1986.

M. Hagerty did not attend this investigation due to the fact that he
was at work at that time. M. Hagerty had arrived Mose Jaw from
Swift Current at 0935, entered the station at 0955 and went off duty
on 1010 on May 19, 1986. M. Hagerty did not contact a Conpany

of ficer to advise that he was not attending the investigation nor did
he contact a Conpany officer to arrange an alternate date.

The Conpany contends that at the tine the May 19 investigation date
and time were schedul ed, M. Hagerty was advised of an alternate date
and tinme should he be unable to attend the first investigation due to
being at work. This alternate date and tinme was to have been May 20,
1986 at 1000 CST.

The Uni on contends that neither the grievor nor the Local Chairman
can recall being advised of the alternate date and tinme of the

i nvestigation. Fromthis, the Union feels that the investigation on
May 20, 1986 was not properly schedul ed as there was sone

m sunder st andi ng between the parties involved and, therefore, the
discipline is unwarranted and requests its renoval.

The Conpany contends that the evidence adduced at the investigation
has established Conductor Hagerty's responsibility for the offence
and that the discipline assessed was warranted. The Conpany has
declined to renove the discipline from Conductor Hagerty's record.



FOR THE COMVPANY: FOR THE UNI ON

(SGD.) E.S. CAVANAUGH (SGD.) WM JESSOP

Ceneral Manager Ceneral Chai rman

Operation & Mai ntenance, West UTU, Prairie and Pacific
Regi ons

There appeared on behal f of the Conpany:

D. A. Lypka - Supervisor Labour Rel ations, W nnipeg
G W MBurney - Assistant Supervisor, W nnipeg

B. P. Scott - Labour Relations Oficer, Mntrea

A. Hanevel t - Assistant Superintendent, Mose Jaw

And on behal f of the Union:

WM Jessop - CGeneral Chairman, Calgary
P. P. Burke - Vice-President, Calgary

In this case, as in CROA 1665, the Conpany mmi ntains that because the
joint statenent of issue reflects the Union's position that no

di sci pli ne whatever was justified in the circunstances, and does not
expressly address the possibility of a reduction in penalty, the
Arbitrator is without jurisdiction to mtigate the penalty. For the
reasons provided in Case 1665, that position is not accepted.

VWil e there appears to be sonme difference between the parties
respecti ng whet her Conductor Hagerty understood that May 20, 1986 was
to be the alternate date for his investigation, there is no doubt
that he was aware that the initial time established for the

i nvestigation was May 19th, 1986 at 1000 CST. It is also clear that
he was on the work prem ses at that tine, on May 19th, having just
come off duty. He nevertheless failed to attend or request a
reschedul i ng, presunmably because he was too tired at that point. The
Arbitrator has difficulty with the suggestion of the Union that the
Conpany had the nmeans to know that the grievor had previously worked
a tour of duty, and therefore should have presuned that he woul d be
too tired to proceed at the appointed time on May 19th. There is
nothing in the material to suggest that Conductor Hagerty was unable
to communi cate with Assistant Superintendent Babson, the Conpany

O ficer responsible for the investigation, to explain his

ci rcunst ances and request an adjournnment. G ven the grievor's
failure to provide any good expl anation for his conduct in the
circumst ances, the Arbitrator nust conclude that he did fail to
attend the schedul ed disciplinary investigation as alleged by the
Conpany. In these circunstances the fact that an alternate

i nvestigation m ght have been established on the foll owi ng day, My
20th, is of no consequence, as the grievor clains no know edge of
that and did not, in any event, appear or request a change.

The smooth functioning of the investigative procedures contenpl ated
under the Collective Agreenent is essential to the orderly processing
of discipline with the Conpany's operations. |f properly pursued it
al so benefits the enpl oyees who are the subject of the investigation



since the pronpt and full disclosure of all facts and all egations
will normally be inmportant to the preparation of their own case. An
orderly investigation procedure is, noreover, inportant to the
grievance and arbitration process, which culmnates in the reliance
of this Office, in substantial part, on the record of those

proceedi ngs. The frustration of the investigation process, whether
by inadvertence, indifference or design, nust therefore be viewed
seriously. For these reasons the Arbitrator finds that the

i mposition of 20 denerits was within the appropriate range of

di sciplinary response, and the grievance nust be disnissed.

M CHEL G PI CHER
ARBI TRATOR



