CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1669
Heard at Montreal Wdnesday, July 15, 1987
Concer ni ng
CP EXPRESS AND TRANSPORT
and

BROTHERHOOD OF RAI LWAY, STEAMSHI P & Al RLI NE CLERKS

Dl SPUTE:

The issuing of 10 denerits each respectively to Port Coquitlam

I i nehaul enpl oyees, A. Canpbell and B. Hinchberger for failure to
make mandatory brake check on Cctober 7th, 1986 at the top of M ne
Hill on Provincial H ghway No. 3.

JO NT STATEMENT OF | SSUE:

The Conpany to date have stated that these enpl oyees through
negligence failed to stop at the mandatory brake check station and
fabricated the story that a third party was follow ng their vehicles
t hat day.

The Brotherhood maintains that as indicated in these enpl oyees

i nvestigation statenents that there was a pick-up truck for a nunber
of mles following them These enpl oyees correctly assunmed that
there existed a possibility of 'hi-jacking' and because there was no
Police on this stretch of road felt it necessary to drive through
this brake check station for their own safety as well as the
protection of Conpany property.

The Conpany to date have declined this scenario as plausible and
t herefore have not rescinded the issued discipline.

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD) M FLYNN (SGD) B.D. NEILL
FOR: General Chairman Di rector, Labour Rel ations

There appeared on behalf of the Conpany:

B. F. Weinert - Manager Labour Rel ations, CPET, WI | owdal e
D. Bennett - Labour Relations Oficer, Mssissauga

And on behal f of the Brotherhood:
J.J. Crabb - CGeneral Secretary Treasurer, Toronto

J. Bechtel - Vice General Chairman, Toronto
Lemre - Local Chairman, QObserver



AWARD OF THE ARBI TRATOR

It is common ground that the grievors did fail to stop to make a
mandat ory brake check before descending a steep hill on provincia
hi ghway nunmber 3 at Mne Hill, British Colunbia on Cctober 7, 1986.
Their statenents establish that it was approximtely 2 A M, they
were in an isolated |ocation and both of their trucks had been

foll owed mysteriously for some tine by a silver col oured pick-up
truck which was unfanmiliar to them They becane concerned because
the truck appeared to sl ow down when they did, rather than pass them
causing themto fear that its occupants m ght be intending a
hijacking. They state that for that reason they communi cated by
radi o, agreeing to proceed through the brake check point.

It appears that the truck's novenents at this stage were observed by
M. Barham the Conpany's regional safety nanager, who subsequently
reported the tractor units' failure to stop. The Arbitrator is,
however, not in possession of any statement on the part of the
Conmpany's Officer', nor did the grievors or the Union have any
opportunity to question himabout the circunstances he observed. For
reasons best known to itself, the Conpany did not include the taking
of any statenment, oral or witten, from M. Barhamas part of its
formal investigation of the grievor, thereby foreclosing his input
into the record for the purposes of this proceeding. The Union was
therefore unable to know precisely what information had been provided
by the Conpany's O ficer and, in particular, was deprived of the
ability to determine whether, as it believes, the driver of the
suspi ci ous pick-up truck was in fact M. Barham [If that were so he
could then presumably corroborate their account of what happened.

As this is a matter of discipline, the burden of proof is upon the
Conpany. VWhile it is established that the grievors did violate a
rul e, they have provided a pl ausi bl e excuse for why they did so. It
appears to the Arbitrator that it is within the capacity of the
Conpany to rebut that explanation by producing contrary evidence, if
it is available, fromthe Oficer who witnessed the event, and whose
initial report gave rise to the investigation. G ven the Conmpany's
failure to do so, | amconpelled to draw inferences adverse to the
enpl oyer, and to accept the account of events put forward by the
grievors. For these reasons the grievance nust be allowed. The 10
denerit marks assessed agai nst M. Canpbell and M. Hi nchberger shal
be renoved fromtheir records forthwth.

M CHEL G PI CHER
ARBI TRATOR



