CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1673
Heard at Montreal, Wednesday, 15 July 1987
Concer ni ng
CANADI AN NATI ONAL RAI LWAYS
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

DI SPUTE:

Appeal of unjust dismissal of M. D. Leblanc, Extra Gang Labourer,
effective 4 July 1986.

BROTHERHOOD' S TATEMENT OF | SSUE:

The Brotherhood contends that the discharge of M. D. Leblanc is
unjust as the Conpany violated article 18.1 (c) of Agreenent 10.1.

The Conpany di sagrees with the Brotherhood s contention.

FOR THE BROTHERHOOD:
(SGD) G SCHNEI DER
Syst em Federati on
General Chairman

There appeared for the Brotherhood

M Gottheil - Assistant to the Vice-President, Otawa

And for the Conpany

A dazer - Attorney, Montreal
T. D. Ferens - Manager, Labour Rel ations, Mbontreal
A. VAt son - Labour Rel ations Trai nee, Mbntreal

At the request of the parties, the Arbitrator adjourned the hearing
to November.

On Wednesday, Novenmber 11, 1987;

There appeared on behal f of the Conpany:



J. dazer - Counsel, Montrea

T. D. Ferens - Manager Labour Rel ations, Mntrea

G. Bl undel | - System Labour Relations O ficer,
Mont r ea

M Vaill ancourt - Engi neering Co-ordinator, Mntrea

A. WAt son - Labour Rel ations Trainee, Mntrea

D. Nikolic - Program Co-ordi nator, Prince George

E. Astorina - Material Expiditor, Prince George

And on behal f of the Brotherhood:

M Gott heil - Assistant to Vice-President, Otawa

G. Schnei der - System Federati on General Chairnman
W nni peg

D. Lebl anc - Gievor

AWARD OF THE ARBI TRATOR

Article 18.1 of the Collective Agreenent describes the obligations of
the parties in respect of informal investigations. Article 18.1 (c)
provi des the foll ow ng:

18.1(c) In cases where the assessnent of discipline is

war rant ed, the enployee will be advised in witing within 28
days fromthe date the incident is reviewed with the

enpl oyee except as otherwi se nmutually agreed. A copy of the
I nci dent Report and a copy of the Form 780 issued will be
sent to the General Chairman.

Formal investigations are dealt with separately under Article 18. 2.
Article 18.2(e) makes the follow ng provision

18. 2(e€) If corrective action is to be taken, the enpl oyee
will be so notified in witing of the Conpany's decision
within 28 days fromthe conpletion of the enployee's

i nvestigation, unless otherwi se nutually agreed. Such
notification will be given at the sane time or after the
enpl oyee is personally interviewed by the appropriate
Conpany officer(s) unless the enployee is not avail able for
such an interviewwithin the tine limt prescribed.

The Union argues that in the instant case the requirements of

par agraph 18.2(e) were not conplied with. Wth that concl usion
quite apart from whether the requirenments of that article are
mandatory or directory, the Arbitrator cannot agree. It is comon
ground that on July 8, 1986 an enpl oyee of the Conpany delivered to
the grievor an envel ope containing at |east two 780-B Fornms. Wile
the Conpany maintains that in fact there were three forns in the
envel ope, it is unnecessary to resolve that question. The two forms
which the grievor acknow edges having received notified himthat he
had been assessed twenty denmerits for using discrimnatory and raci st
slurs against a fellow enpl oyee and, secondly, that he had an
accurmul ati on of sixty denerit points, resulting in his dismssal

The grievor acknow edges that he was not surprised to receive a
notice of dismissal indicating that his record exceeded sixty



denmerits. A day or two prior to receiving the envel ope, the grievor
t el ephoned the author of the 780-B Forms, M. L. D. Hurrell. M.
Hurrell informed him by tel ephone that the result of his

i nvestigation was the assessnent of twenty denmerits for using

di scrimnatory and racist slurs against a fell ow enpl oyee, which was
the subject of one investigation, and a further twenty denerits for
threatening a foreman with physical harmon May 22, 1986, the subject
of a separate investigation held at the sanme tine.

Under Article 18.2(e) the Conpany is under no obligation to issue a
Form 780 Notice to the enployee. The obligation is only to provide a
written form of notice of the Conpany's decision. That requirenent
is in contrast to the apparent obligation to provide a Form 780
contained in Article 18.1(c). It is common ground that the grievor's
case did not fall under that article.

In this case, prior to receiving the notices delivered to his hone,
upon his own inquiry by telephone, M. Leblanc was unequivocally
advised that forty demerits were being assessed against himas a
result of the investigations in respect of the racial slur and the
physical threat to the foreman. He knew that that result would cause
his disciplinary record, which previously was at thirty-five
denerits, to exceed sixty, resulting in his dismssal. 1In the

ci rcunstances the Form 780-B which was delivered to his hone advising
himthat his record now exceeded sixty denerits, resulting in his

di scharge, in light of his know edge of the true facts, sinply
confirmed what he had been told and nust be construed as effective
notice that the investigation of his threat to the foreman resulted
in the inposition of denerits which caused his record to exceed
sixty. | amtherefore satisfied, in accepting the grievor's
construction of the evidence, that the Conpany substantially conplied
with the requirements of Article 18.2(e) of the Collective Agreenment.
That provision does not require the delivery of a Form 780-B in
respect of each and every infraction investigated. |In the

ci rcunstances, no violation of the grievor's rights under the

Col l ective Agreenent is disclosed.

In the alternative, if it were necessary to do so, | would concl ude
that in fact the grievor did receive the three form 780-B's at the
time of delivery. The evidence of the Conpany establishes a

conti nuous chain of custody of the fornms up to the tine the seal ed
envel ope was given to M. Leblanc. The evidence of M. D. Nikolic,
Program Co-ordi nator at Prince George, confirms that three forns were
pl aced in the seal ed envel ope conveyed to the grievor. The grievor
refused to sign the docunments to acknow edge their receipt, even

t hough he had done so on other occasions of discipline in the past.
That refusal effectively deprived the Conpany of the best evidence of
delivery, and in the circunstances the arbitrator is not inclined to
resol ve any doubt in the grievor's favour. | would conclude, on the
bal ance of probabilities, that three Form 780-B's were served on the
grievor, including the one relating to his threat to the foreman.

For these reasons the grievance nust be di sm ssed.
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